HOMEOWNERS ASSO.

NOCHMENTS

SOUTHPARK

BOOK PAGE
1253 1606

SOUTH PARK

Declaration Creating Unit Ownership
of Property Undet the Provisions of
Chapter 47A of the General Statutes

af the State of Nerth Carclina

and

By-Laws of

South Park Homeowners Association, Inc.

Prepared for:
J. B. GERALD

by

DAVID ROCK WHITTEN
ATTORNEY AT LAW

513 Market Street

Post Office Box 178
Wilmingten, N. C. 28402

RECUTDET 2%3 YERITER
REBECCA P. TUCKER
REGISTER OF DELRS
HEW HAHOVER CS. WS

Ju i3 2 2sPH°0d

SLNAWA0

"0OSSY SYANMOIWOH HUVdHLNOS

—




BOOK BALE

1258 18607
STATE OF NORTH CAROLINA DECLARATION CREATING UNIT
CWNERSHIP OF PROPERTY UNDER
COUNTY OF NEW HANOVER THE PROVISIONS OF CHAPTER 47A

OF THE GENERAL STATUTES OF THE
STATE OF NORTH CARCL INA

THIS DECLARATION, made this the /3 day of TJulf 1984 by
]. B. Gerald of New Hanover County, North Carolina hereinafter referred

to as "DECLARANT':

KNCW ALL BY THESE PRESENTS:
THAT, WHEREAS, the Declarant is the owner of record of the fee

simple title of certain real property in the City of Wilmington, County
of New Hanover, State of North Carolina, which is more particularly
described in Exhibit A attached herete and made a part hereof by
reference: and

WHEREAS, the Declarant is the owner of the tem (10) separate
malti-unit buildings and certain other improvements heretofore
constructed upon the aforesaid property; and

WHEREAS, it is the desire and the intention of the Declarant to
market, sell and convey interests in the property and the improvements
thereon as a condominium project pursuant to the provisions of Chapter
47A of the North Carolina General Statutes, entitled "Unit Ownership
Act'"; and

WHEREAS, it is the desire and intention of the Declarant in the
recordation of this DECLARATION in the Office of the Register of Deeds
of New Hanover County, North Carolina, to submit said condominium
project to the provisions of the said Chapter 47A;

NOW, THEREFORE THE DECLARANT DOES HEREEY DECLARE THAT ALL OF THE
REAL PROPERTY DESCRIBED IN EXHIBIT A, ATTACHED HERETO AND MADE A PART
HEREOF BY REFERENCE, AS WELL AS ALL OF THE IMPROVEMENTS CONSTRUCTED
THEREON, IS HELD AND SHALL BE HELD, CONVEYED, HYPOTHECATED, ENCUMBERED,
USED, OCCUPIED, AND IMPROVED SUBJECT TO THE FOLLOWING ARTICLES OF
COVENANTS, CONDITIONS, RESTRICTICNS, USES, LIMITATIONS AND OBLIGATIONS,
ALL OF WHICH ARE DECLARED TO BE IN FURTHERANCE OF A PLAN FOR THE
IMPROVEMENT OF SATID PROPERTY AND THE DIVISION THEREOF INTO CONDCMIN IUM
UNITS AND QOMMON AREAS AND FACILITIES, AND SHALL BE DEEMED TO RUN WITH
THE LAND AND SHALL BE A BURDEN AND A BENEFIT TO THE DECLARANT, ITS
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SUCCESSORS AND ASSIGNS, AND ANY PERSCN OR ENTITY ACQUIRING OR OWNING AN
INTEREST IN THE REAL PROPERTY AND IMPROVEMENTS, OR ANY SUBDIVISON
HEREOF, THEIR GRANTEES, SUCCESSORS, DIVISEES, HEIRS, EXECUTORS,
ADMINISTRATORS, AND ASSIGNS.

ARTICLE 1
Submission of Property

Pursuant to the provisions of Chapter 47A of the North Carolina
General Statutes, Section 47A-2, the Declarant does hereby submit all of
the real property described in Exhibit A, attached hereto and made a
part hereof by reference, together with all improvements thereon and
described herein, to the provisions of the "Unit Ownership Act" of the
State of North Carolina, which is codified as Chapter 47A of the General
Statutes of the State of North Carolina.

ARTICLE 11
Definitions

For the purposes of this Declaration and the By-laws of the
Association, hereinafter defined, the following definitions for the term
used herein and therein shall apply unless otherwise defined by the
context thereof:

A. ACT shall mean and refer to the Unit Ownership Act, Chapter
.78 of the General Statutes of the State of North Carclina, as such or
as may be supplemented or amended from time to time.

B. ASSCCIATION shall mean and refer to SOUTH PARK HOMEOWNERS
ASSOCIATION, INC., a non-profit North Carolina corporation and the
mandatory association of all unit owners, as is more particularly
described in Article VII1 hereinbelow.

C. ASSESSMENT shall mean and refer to that portion of the funds
'necessary for the payment of the common expenses, hereinafter defined,
of the Association which from time to time shall be levied or assessed
against a unit owner and his unit by the Association, as provided for
hereinbelow.

D. BUILDING shall mean and refer to any cne of the TEN (10)
separate buildings which the Declarant has constructed upon the real
property described in Exhibit A, to be used for residential purposes,
as herecinafter provided., Attached hereto and made a part hereof by




reference is Exhibit B *J@Ehg:msﬁﬁﬂg a full and exact copy of the
plans of the buildings as well as a survey of the real property, drawn
by showing the location of the buildings thereon. Said buildings are
more particularly described in the plans of said buildings, showing all
particulars as required by law. In general, the buildings have two (2)
stores and no basements. Each building has been subdivided into four
(4) wunits, hereinafter defined,. as well as the common areas and
facilities, also hereinafter defined, of the building. The building is
constructed principally of wood and stucco.

E. BOARD shall mean and refer to the Board of Directors of the
Association and DIRECTOR shall mean and refer to a member of said Beard.

F BY-LAWS shall mean and refer to those By-Laws of the
Association providing for the government of the Association as they are
duly adopted and amended from time to time by the Association. A copy
of the initial By-Laws are attached hereto as Exhibit C and made a pﬁrt
herecof by reference.

G. COMMON AREAS AND FACILITES generally shall mean and refer to
all of the real property, described on Exhibit A, and all of the

improvements and facilities hereon which are not units, as defined

hereinafter, and which are not items of personal property owned, held,
and maintained by unit owners. Without in any way limiting the
generality of the foregoing, the common areas shall include, but not be

limited to, the following:

1. All of the real property more particularly described in
Exhibit A attached hereto, reference to which is hereby made for a more
particular description thereof;

2. All foundations, blocks, colums, girders, beams, supports,
roofs, wventilation fans and wvents, lead bearing walls, including all
exterior walls and all interior walls (except nonlead bearing partitien
walls wholly within a unit) of a building;

3. ALl stairways, stairwells and stairs, and their components
which give access to the units:

4. All yard and garden areas, parking and drive areas, sidewalks,
and swimming pool.

5. All installations of and facilities, apparatus, conduits, and
equipment for the provision of all utility services, including, but not
limited to, all water and sewer service, electricity, heating, air
conditioning, telephone, irrigation, trash disposal, and cable TV, if
any, which may be supplied for the common use and convenience of the
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unit owners, and which are not defined as part of the units,
hereinbel ow;

6. All other portions of the real property and the inprovements
hereon which are not specifically part of the units themselves, as
hereinafter defined, or owned by unit owners as personal property, shall
be common areas and facilities intended for the common and necessary or
convenient use and enjoyment, existence, maintenance or safety of the
condominium project.

H. COMMN EXPENSES shall mean and refer to the total cost and

expense incurred by the Association (as hereinafter provided) for the

administration, meintenance, operation, enjoyment, safety, repair, and
replacement (including a capital reserve for repair, maintenance, and
replacement) of the common areas and facilities as well as any other
expense incurred by the Association pursuant to the fulfillment of its
obligations and purposes as stated herein and labeled as commen
expenses, Common expenses are additionally intended to mean and refer
to any expense incurred by the Associatien as shall be hereinafter
agreed upon by the Association ‘of unit owners as common expenses of the
Association.

1. COMMIN SURPLUS shall mean and refer to tﬁe balance of all

revenues of the Association remaining after the deduction of the common

expenses. Any such commen surplus shall be used to reduce the
assessments for members for the following fiscal year of the
Association, based upon the proposed budget for the Association for the
following fiscal year, subject, however, to the terms of Article VIII,
Paragraph C. hereinafter set forth,

J. CONDOMINIUM shall mean and refer to the entire proposed
development consisting of all the real property and the buildings, all
improvements and structures thereon and all easements, rights and
appurtenances belonging thereto, and all articles of perscnal property
intended for commen use in connection therewith, which are intended to
be submitted to the provisions of the act by this Declaration, and the
supplements and amendments hereto, as are provided for hereinbelow

K. DECLARANT shall mean and refer to ]. B. GERALD ,

L. DECLARATICN shall mean and refer to this instrument as it may

from time to time be lawfully amended or supplemented.
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M. MAJORITY or MAJORITY OF UNIT OCWNERS shall mean and refer to

the cwners of fifty-one percent (51%) of the aggregate interest in the
common areas and facilities of the Condominium, as established by this
Declaration, or Amendments and for Supplements, assembled at a duly
called meeting of the unit owners.

N. PERSMN shall mean and refer to an individual, corporationm,

partnership, association, trustee, or other legal entity. _

O. REAL PROPERTY shall mean and refer to all of the real property
described in Exhibit A attached hereto and made a part hereof.

P. SINGULAR, PLURAL GENDER: Whenever the context so permits the
use of the plural shall include the singular, the singular shall include

the plural, and the use of any gender shall be deemed to include all

genders.
Q. UNIT or CONDCMINIUM UNIT shall mean and refer to any one of
those forty (40) subdivisions of enclosed space within the ten (10)

buildings, together with any additional areas or spaces accompanying the
same as defined hereinbeleow, and which are intended to or will be sold
as dwelling units pursuant to the Act and this Declaration. The deed
for any particular unit shall convey such unit Ib},r its unit designation
and the same shall be deemed to include all that is defined as a part of
that unit as stated specifically in this definition, as well as the
privileges and appurtenances accompanying any such unit and subject to
the covenants, conditions, restrictions, and cbligations applicable to
unit owners as all are more generally stated and described throughout
this Declaration.

The units of the buildings are and will be identified by their
unit designatiens, which are as follows:

Building "A" Unit 1, Unit 2, Unit 3, Unit 4

Building "B" Unit 1, Unit 2, Unit 3, Unit 4
Building "C" Unit 1, Unit 2, Unit 3, Unit 4
Building "D" Unit 1, Unit 2, Unit 3, Unit 4
Building "E" Unit 1, Unit 2, Unit 3, Unit 4
Building "F" Unit 1, Unit 2, Unit 3, Unit 4
Building "G" Unit 1, Unit 2, Unit 3, Unit 4
Building "H" Unit 1, Unit 2, Unit 3, Unit &
Building "I" Unit 1, Unit 2, Unit 3, Unit 4

Building "J" Unit 1, Unit 2, Unit 3, Unit 4
Units whose designations end in 1 or 2 are units wholly located
on the First or Ground floor of the Building; and units whose

5
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designations end in 3 or d' grg unit! @thy located on the Second
floor of the Building.

These units and their ﬁesignatianE are shown upon the plans of the
buildings attached hereto in Exhibit B, which also shows graphically all
particulars of the buildings and their 40 (4 units per building)
units, including, but not limited to, the layout, location, ceiling and
floor elevations, dimensions of the units, and the layout and locatien
of the common areas and facilities. Reference is hereby made- to said
plans for the purposes of identifying and locating each unit within the
building, as well as identifying its dimensions, approximate areas, and
number of rooms. No unit bears the same designation as any other. Any
conflict between said plans and this definition shall be resolved by
reference to the said plans, which shall control.

All units, as well as the additional areas defined as part of each
unit hereinbelow, are bound both a5 to horizontal and wvertical
boundaries by the interior finished surface of the unit's perimeter
walls, ceilings and floors, subject to the easement reserved hereinbelow
for such encroachments as are contained in the building whether the same
now exist or may be caused or created by existing constructien,
settlement, or movement of the building, or by permissible repairs,
construction or alteration.

All units shall be sub;tantially the same in constructien and
material. Each of the 40 units is wholly contained within cne of the
two levels or stories of each of the 10 buildings.

All 40 wunits are alike, except for their exact physical location
within the condeminium. Each unit has appreximately 903  square feet
and contains a livingfdining area, kitchen, 2 bedrooms, 2 full baths and
decks.

Each unit is hereby defined to also include:

l. All non-load bearing partition walls located entirely within

~the unit;

2. All materials, including, but not limited to, carpet, paint,
and vinyl attached to, or on, the interior finished surfaces of the
perimeter walls, floors and ceilings of the unit: and all window panes,

frames, panes, exterior doors and decking for the decks.

1 M1 air handling and condensing units. ducts and components,

and all water, power, telephone, television and cable television,
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electricity, plumbing, gas and sewer lines, located within the unit;

provided, however, that the portion of said lines located within a
common compartment for, or installation of, such lines shall be common
areas and facilities as defined hereinabove.

Each unit is hereby defined to exclude all pipes, ducts, wire,
conduits and other facilities for the furnishing of utility services and
other services to the units up ta.and including the point of entry of
such pipes, ducts, wires, conduits and other facilities through the
interior finished surface material for perimeter walls, ceilings and
floors of the units. All such pipes, ducts, wires, conduits, and other
such facilities are defined as a part of the unit at and from their
point of entry into the unit.

The definition stated hereinabove for "Unit" is complete and all
other aspects of the condominium not hereinabove defined as a part of
the unit is defined as a part of the common areas and facilities of the
condominium. )

The specifics, such as style, construction, materials, and
finishes of the building and its units are best described in the plans
of the building which are shown in Exhibit B, attached hereto and made a
part hereof by reference, and which shall control in case of conflict
with the provisions hereof. _

R. UNIT DESIGNATION shall mean and refer to the number which
designates a unit within the condominium as the same is shown upon the
plans of the building in Exhibit B attached hereto.

5. UNIT OWNER shall mean and refer to a person, corporation,
partnership, association, trust, other legal entity, or any corbinatien
thereof, in whose name or names the title to or an interest in the title
to any unit is vested, excluding those who own or hold such title or
interest under the terms of any mortgage or deed of trust or other

similar instrument for the purposes of securing the payment of any

indebtedness or the performance of an obligation.
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ARTICLE 111
Plan of Development and Scope of Declaration

The name by which this condominium shall henceforth be known is
Scuth Park . The Declarant has caused to be constructed upon the real
property described in Exhibit A the ten (10) mlti-unit buildings,
containing the 40 wunits of the buildings as well as the common areas
and facilities of both the buildings and the real property, all as
defined hereinabove and as shown upon the plans contained in Exhibit B
attached hereto and made a part hereof by reference. The units of the
building, together with their privileges and appurtenances, shall be
offered for sale to the public by the Declarant as condominium units
pursuant to the provisicns of Chapter 47A of the General Statutes of the
State of North Carolina, subject to the covenants, conditions,
restrictions, and obligations stated in the Articles of this
Declaration, the Articles of Incorporation of the Association, its duly
adopted By-Laws and its Rules and Regulations.

ARTICLE 1V _
The Nature and Incidents of Unit Ownership

A. Each unit shall be conveyed and treated as an individual real
property capable of independent use and fee simple ownership, and the
owner of each unit shall alse own, as an appurtenance to the ownership
of each said unit, an undivided interest in the common areas and
facilities of SOUTH PARK . The undivided interest in the common areas
and facilities of SOUTH PARK appurtenant to each of the 40 wunits of
SOUTH PARK and the fair market value of each Unit on the date of this
Declaration is shown on Exhibit D hereto attached and made a part
hereof .

B. No unit may be divided or subdivided into a smaller unit or
+units than as shown on Exhibit B hereto, nor shall any unit or portion
thereof be added to or incorporated into any other unit. The undivided
interest in the common areas and facilities declared to be an
appurtenance to each unit shall not be conveyed, devised, encumbered, or
otherwise dealt with separately from said unit, and the undivided

interest in common areas anf facilities appurtenant to each unit shall
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be deemed conveyed, devised, encimbeted, or otherwise included with the
unit even though such undivided interest is not expressly mentioned or
described in the instrument conveying, devising, encumbering, or
otherwise dealing with such unit. Any conveyance, mortgage, or other
instrument which purports to grant any right, interest, or lien in, to
or upon a unit, shall be null, void and of no effect insofar as the same
purports to affect any interest in a unit and its appurtenant undivided
interest in common areas and facilities, unless the same purports to
convey, devise, encumber, or otherwise trade or deal with the entire
unit. Any instrument conveying, devising, encutbering, or otherwise
dealing with any unit, which described said unit by the letter/numerical
designation assigned therete in Exhibit B without limitation or
exception, shall be deemed and construed to affect the entire unit and
its appurtenant undivided interest in the conmon areas and facilities by
more than one person or entity as tenants in commeon, joint tenants, or
as tenants by the entirety.

C. The commen areas and facilities shall be, and the same are
hereby declared to be subject to a perpetual nonexclusive easement in
favor of all of the owners of units in South Park , for their use and
the use of their immediate families, guests or inviteé&, for all proper
and normal purposes, and for the furnishing of services and facilities
for which the same are reascnably intended, for the enjoyment of said
owners of units. Not withstanding anything above provided in this
Article, the Association shall have the exclusive right to establish the
rules and regulations pursuant to which the ocwner of any unit, his
family, guest and i_nvitees, may be entitled to use the conmon areas and
facilities, including the right to make permanent and temporary
assignments of parking spaces, and to establish regulations concerning
the use thereof and to establish rules and regulations concerning the

. use of the swimnming pocl, if necessary.
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D. Recognizing that the proper use of a unit by an owner or
owners is dependent upon the use and enjoyment of the common areas and
facitilites in commeon with the owners of all ether units, and that it
is in the interest of all owners that the ownership of the common
areas and facilities be retained in common by the owners, it is hereby
declared that the proporticnal undivided interest in the common areas
and facilities appurtenant to each unit shall remain undivided and ne
unit owner shall bring or have any right to bring any action for

partition or division.

ARTICLE V

. Use Restrictions

A. Each unit is hereby restricted to single-family residential
use by the owner therecf, his immediate family, guests, invitees and
lessees; it being intention that no unit shall be sold or conveyed as
a "time-share"or "interval Ownership" unit.

B. No immoral, improper, cffensive or unlawful use shall be
made of any unit or of the common areas and facilites, nor any part
thereof, and all laws, =zoning ordinances and regulations of all
govenermental authorities having jurisdiction of the unit shall be
cbserved. No owner of any unit shall permit or suffer anything to be
done or kept in his unit, or on the common areas and facilties, which
will increase the rate of insurance on the unit, or which will
obstruct or interfere with the rights of other occupants of the other
units or anncoy them by unreascnable noises, nor shall any owner
undertake any use or practice which shall create and constitute a
nuisance to any other owner of a unit, or which interfers with the
peaceful possession and proper use of any other unit or the commen
.areas and facilities.

C. The use of common areas and facilities, by the owner or
owners of all units, and all other parties authorized to use the same,
shall be at all times subject to such reasonable rules and regulations
as may be prescribed and established governing such use, or which may

be hereafter prescribed and established by the Association.

10
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D. No cwner of a unit shall permit any structual modification
or alternation to be made to such unit without first obtaining the
written consent of the Association, which consent may be withheld in
the event that a majority of the Board of Directors of the Association
shall determine, in their sole discretiecn, that such structural
Imodifications or alterations would adversely affect or in any manner
endanger the condominium in part or in its entirety. No owner shall
cause any improvements or changes to be made on the exterior of the
condominium (including painting or other decoration, or the
installation of electrical wiring, television or radio antenna or any
other cbjects, machines or air conditioning units which may protrude
through the walls or roof of the condominium) or in any manner alter
the appearance of the exterior portion of any building without the
written consent of the Association being first had and obtained. No
unit owner shall cause any object to be fixed to the common areas and
facilities (including the location or construction of fences and the
plainting or growing of flowers, trees, shrubs or any other
vegetation) or in any manner change the appearance of the common areas
and facilities or limited common areas and facilities without the
written consent of the Association being first had and cbtained. Neo
owner of a unit shall permit the use of any windew or glass covering,
blind, shade, drape, curtain or other decoration of a color other than
white.

E. 5o long as the declarant shall retain ownership of any
units, it may utilize any such unit eor units for sales offices, models
or other usage for the purpose of selling units within said project.
The Declarant may assign this limited commercial usage right to any

other person or entities as it may chose; provided, however, that when
Call units have been scld, this right of commercial usage by the

Declarant, its successors and assigns shall immediately ‘cease.
F. The use of the condominium may be further restricted under

the By-Laws of the Association, or its Rules and Regulations.

11
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ARTICLE V1
Easements

In addition to easements and rights established and/or reserved
elsewhere in this Declaration, the following easements and rights are
hereby established as covenants and burdens running with the real
property and the improvements thereon:

A. In case of any emergency originating in or threatening any
unit, regardless of whether the owner is present at the time of such
emergency, the Board of Directors of the Association, or any other
person autherized by it, or the mmnaging agent, shall have the right
to enter such unit for the purpose of remedying or abating the cause
of such emergency, and such right of entry shall be immediate.

B. [Each unit owner shall have an easement in common with the
other owners of all units to use all pipes, wires, ducts, cables,
conduits, public utility lines and other commen facilities located inm
any of the other units and serving his unit. Each unit shall be
subject to an easement in favor of the owners of all other units to
use the pipes, ducts, cables, wires, conduits, public utility lines
and other common fcilities serving such other units and located in
such unit. The Board of Directors of the Association or their
designee shall have the right of access to each unit to inspect the
same, to remove viclations therefrom and to mmintain, repair, or
replace the common facilities contained therein or elsewhere in the
building.

C. The initial and subsequent Boards may grant or assume
easements, leases, or licenses for utility purposes for the benefit of
the condominium, including the right to install, lay, maintain,
repair, and replace water lines, pipes, sewer lines, gas mains,
telephone and television wires and equipment and electrical conduits
and wires over, under, along and on any portion of the units and/or
common areas and facilities; and, each unit owner hereby grants to the
Board, or its designee, the irrevocable power of attorney to execute,
acknowledge, and record for or in the name of the Association or each
unit owner each instruments as may be necessary to effectuate the

foregoing.

12
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D. Ingress and egress is reserved for pedestrain traffic over,
through and across sidewalks, paths, walks, and lanes as the same from
time to time may exist upon the common areas and facilities; and, for
vehicular traffic over, through and across such portions of the common
areas and facilities as from time to time may be paved and intended
for such purposes, for all unit owners of units in all phases of "
their guests, families, invitees, lesses, the Association, and the
Declarant, its successors and assigns.

E. The Declarant hereby reserves unto itself the right to grant
easements over any of the conmmon areas and facilities of this phase of
South Park to be used for, by, or in connection with any other phases
of South Park, which may hereafter be erected on the property
described in Exhibit A, pursuant to this Declaration, as may became
necessary for the purpose of the Declarant, its grantee, lessee,
successor, or assigns, servicing such adjacent phases with utility
services, drainage and easements for ingress and egress and regress.

F. In the event that any unit shall encroach upon ay of the
conmon areas and facilities, or any other unit or units, for any
reason not caused by the purposeful or negligent act of the unit
owner, or agents of such owner, then an easement appurtenant to such
unit shall exist for the continuance of such encroachment upon the
commen areas and facilities or upen a unit for so long as such
encroachment shall naturally exist; and, in the event that any portion
of the common areas and facilities shall encroach upon any unit, then
an easement shall exist for the continuance of such encroachment of
the common areas and facilities upon any unit for so leng as such
encroachment shall naturally exist. If any unit or common areas and
facilities shall be partially or totally destroyed as a result of fire
or other casualty, or as a result of condemnation or eminent domain
proceedings, and if upon reconstruction of such unit and/or common
areas and facilities in accordance with this Declaration, there exist
encroachments of portions of the common areas and facilities upon any
unit, or of any unit upon any other unit or upon any porticn of the
commen  areas and facilities, then such encrcachments shall be
permitted and a valid easement for the maintenance thereof shall exist

so leng as such encroachments shall naturally remain.

13
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ARTICLE V11
The Association

To efficiently and effectively provide for the admini straction
and maintenance of South Park, and future phases, if any, by the unit
cwners, a nonprofit North Carolina corporation known and designated as
South Park Association, Inc. (hereinafter the "Association"), has been
organized, a true copy of its Articles of Incorperation having been
recorded in Book /{A7at Page /4§ in the Office of the Register of
Deeds of New Hanover County, North Carolina, and the provisicns
thereof are incorporated herein by reference. The Association shall
administer the operation and management of the condominium, South
Park, as well as future phases, if any, and shall undertake -and
perform all acts and duties incident thereto in accordance with the
terms of its Articles of Incorporation and its duly adopted By-Laws.

A true copy of the original By-Laws are attached here in Exhibit C and
expressly made a part hereof by reference.

A. Declarant Control: Until 75% of all units in all phases of
South Park have been sold and deeded to purchasers, or on July 151,
1985, whichever occurs first, the Board of Directors of the

Association shall consist of those three (3)individuals appointed by
the Declarant to the initial Board of Directors of the Association as
stated in its Articles of Incorporation, of their successors or
replacements, as provided for in the duly adopted By-Laws of the
Associatien. Until said date, said Board shall exclusively be
respansible for the total operation and management of the Association,
exercising all powers, duties, and obligations thereof, free from
interference or control by any and all unit owners; provided, however,

that said Beoard shall manage and cperate the Association in a manner

consonant with the terms and conditions of this Declaration, any and
all supplements or amendments hereto, the Association's Articles of
Incorporation and its duly adopted By-Laws; provided, further,
however, that the Declarant may give written notice to each unit owner
at any time prior to the above-reference date and manifest its
intention to cause the resignation of said Board of Directors at which
time the initial meeting of the menbership of the Association shall he
called for the prupose of the election of a new Board of Directors of

the Association frem the membership thereof, who shall then become

14
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responsible for the operation and management of the Association.

B. Menbership and Voting Rights: Menbership and voting rights
in the Association shall be as provided in Article VI of its Articles

of Incorporation referred to and incorporated herein as stated
hereinabove; membership being mandatory for all unit owners and all
units in all phases of South Park.

C. Powers: The Association shall have all powers granted to it
as stated in Article V of said Articles of Incorporation.

D. Common Expenses: The common expenses of the Association

shall be shared by the unit owners in the same proportions that the
undivided interest in the common areas and facilities appurtenant to
each owner's unit bears to the total of all undivided interests in the
common areas and facilities appurtenant to all wunits, and as
assessment against the unit owners and their units as provided for
hereinbelow.

E. Management and Maintenance

l. The Association, as a common expense, shall be resonsible for
the mainteance, repair and replacement of all of the conmeon areas and
facilities, including those portions thereof which contribute to the
support of the buildings, and all conduits, ducts, plumbing, wiring, and
other facilities located in the common areas and facilities for the
furmnishing of utility and cther services to the units and said common
areas and facilities, and should any incidental damage be cause to any
unit by virtue of any work which may be done or caused to be done by the
Association in the maintenance, repair or replacement of any common
areas and facilities, the Asscciation shall, at its expense, repair such
incidental damage. Whenever the mminteance, repair, and replacement of
any item for which the Association is obligated to maintain, replace or
repair at its expense is occasioned by any act of a unit owner, his
immediate family, guests, or invitees, and such loss or damage may be
covered by any insurance nmeintained in force by the Association, the
proceeds of the insurance received by the Association shall be used for
- the purpose of making such mamintenance, repair, or replacement, except
that the unit owner who is responsible for the act causing the damage
(whether done by himself or by his family, guests, or invitees) shall be
required to pay such portion of the cost of such maintenance, repair,
and replacement as shall, by reason of the applicability of any
deductibility provision of such insurance, exceed the amcunt of the
insurance proceeds applicable to such maintenance, repair, or
replacement .
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2. The associaticn shall have the right to make or cause to be
made such alterations or improvements to the common areas and facilities
which do not prefjudice the rights of the owner of the unit in the use
and enjoyment of his unit, provided the making of such alterations and
improvements are approved by the Board of Directors of the Association,
and the cost of such alterations or improvements shall be common
expenses to be assessed and collected from all of the owners of the
units. However, where any alterations and inmprovements are exclusively
or substantially for the benefit of the owner or owners of a certain
unit or units requesting the same, then the cost of such alternations or
improvements shall be assessed against and collected solely from the
owner or owners of the unit or units exclusively or substantially
benefitted, the assessment to be levied in such propertion as may be
determined by the Beoard of Directors of the Association.

3. The Association may enter into a contract with a management
company or manager for the purposes of providing all elements of the
operation, care supervision, maintenance, and management of the
property. All the powers and duties of the Association necessary or
canvenient for such mainteance and management may be delegated to and
vested in the manager by the Board of Directors, except such as are
specifically required by this Declaration, the By-Laws, or the Unit
Ownership Act, to have the approval of the Board of Directors or the
Association. The manager is hereby further authorized to recommend the
annual budget, and, upon approval thereof by the Board of Directors,
make assessments for common expenses, and collect such assessments as
provided in this Declaration and the By-Laws, subject always to the
supervision and right of approval of the Beard of Directors.

16
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4. Unit Owners Maintenance:

Every owner shall perform promptly all mainteance and repair
wark within his unit which, if omitted, would affect the condominium,
either in its entirety or in a part belonging to other owners; every
owner being expressly responsible for the dameges and liability which
his failure te do so may engender. The owner of each unit shall be
liable and responsible for the maintenance, repair, and replacement as
the case may be, of all air conditioning and heating equipment, stoves,
refrigeraters, fans, or other appliances or equipment, including any
fixtures and/or their connections required to provide water, light,
power, telephone, sewage and sanitary service to his unit. Such owner
shall further be responsible and liable for the maintenance, repair, and
replacement of the surfaces of any and all walls, ceilings, and floors
vhich are a part of his wunit, including painting, decorating, and
furnishings, and all other accessories which such owner may desire to
place or maintain in his unit. Whenever the maintenance, repair, and
replacement of any item for which the owner of a unit is obligated to
maintain, replace, or repair at his own expense is occasicned by any
loss or damage which may be covered by any insurance maintained in force
by the Association, the proceeds of the insurance received by thes
Association shall be used for the purpose of meking such maintenance,
repair, or replacement except that the owner of such unit shall be, in

"said instance, required to pay such portion of the costs of such

maintenance, repair and replacement as shall, by reason of the
applicability of any deductibility provision of such insurance, exceed
the amount of the insurance proceeds applicable to such maintenance,
repair, or replacement. All glass doors, windowframes, panes and
screens are part of the respective units and shall be maintained by the
respective unit owners.

All parts of a unit shall be kept in good condition and repair by
and at the expenses of the owner. The unit shall be maintained by the
owner in a clean and safe condition, free from nuisance. Each unit
owner will promptly comply with any requirements of the insurance
underwriters of the insurance for the common areas and facilities when
so requested in writing by Beard of its designated agent. Any failure
of an owner to repair, maintain, or replace as may be reguired pursuant
to this Declaration, or a determinaticn by the Board or its designated
agent that such failure will endanger or impair the value of the common
areas and facilities or any unit may be, upon written notice te the
cwner of the nature of the required repair, maintenance, or replacement,
repair or replaced by the Association at the expenses of the unit owner,
to be collected by special assessment as provided herein and in the
By-Laws. Such assessment may include the cost to the Associatien
incurred in the abatement of any nuisance maintained by the unit owner
therein.

5. Limitation of Liability: Notwithstanding the duty of the
Association to maintain and repair parts of the condeminium property,
the Association shall not be liable to unit owners for injury or damage
caused by any latent condition of the property to be maintained and
repaired by the Association, or caused by the elements or other owners
Or persons. -
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F. Insurance:
I. Acquistion: Insurance policies upon the condomimium

{other than title insurance) shall be purchased by the Association in
the name of the Board of Directors of the Association, as Trustee for
the unit owners and their respective mortgagees as their interests may
appear, and shall provide for the issuance of certificates or mortgage
endorsements to the holders of first mortgages on the units or any of
them, and if the companies writing such policies will agree, the
policies shall provide that the insurer waives its rights of subrogation
as to any claims against unit owners, the Association and their
respective servants, agents, and guests. Each unit owner may cbtain
insurance, at his own expense, affording coverage upon his unit, his
persenal property and for-his personal liability and as may be permitted
or required by law, but all such insurance shall contain the same walver
of subrogation as that referred to above if the same is.available.

2. Coverage: All buildings and improvements upon the land
and all perscmal property included in the common areas and facilities
shall be insured in an ameunt equal to the maximum insurable replacement
value, excluding foundation and excavation costs, or by ninety percent
co-insurance coverage or by such other form of policy as the Board of
Directors annually determines will most reascnably provide the funds
necessary to repair or recenstruct the insursd improvements. Such
coverage shall afford protection against (a) loss or damage by fire and
other hazards covered by a standard extended coverage endorsement, and
(b} such other risks as from time to time shall be customarily covered
with respect to buildings similar in construction, location and use as
the buildings on the real property, including, but not limited to,
vandalism and maliciocus mischief.

3. Public Liability Insurance: Public liability insurance
shall be secured by the Association in such amount and with such
coverage as shall be deemed necessary by the Board of Directors,
including, but not limited to, an endorsement to cover liability of the
unit cwners as a group or to a single unit owner. There shall also be
cbtained such other insurance coverage as the Beoard of Directors or
manager shall determine from time to time to be desirable or necessary.

4. Premiums: Premiums upon insurance policies purchased by
the Association shall be paid by the Association and chargeable to the
Association as a common expense.

G Fe Proceeds: All insurance policies purchased by the
Association shall be for the benefit of the Association and the unit
owners and their morigagees as their interests may appear, and shall

_provide that all proceeds thereof shall be payabale to the Association

as insurance trustee under this Declaration. The Board of Directors of
the Association is hereby irrevocably appointed agent for each unit
owner and his mortgagee as their interests may appear for the purpose of
compromising and settling claims arising under insurance policies
purchased by the Board of Directors for the benefit of the Associatien
and the unit owners; said Board of Directors or its designee is hereby
further empowered to execute and deliver releases to the insurance
carrier upon the payment of claims. The Board of Directers' duty or its
designee's duty upon receipt of such proceeds shall be to hold the same
in trust for the purposes elsewhere stated herein or in the By-Laws for
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the benefit of the Association and the unit owners and their mortgagees,
ac their interests may appear.

6. Distribution of Insurance Proceeds: Proceeds of insurance
policies shall be payable to the Board of Directors of SOUTH PARK
HOMEROWNERS AGSOCIATION, INC., as insurance trustee and shall be
distributed to or for the benefit of the beneficial owners in the
following mEnNner:

(a) Expense of the Trust: All expenses of the insurance
trustee shall be first paid or provisaon made therefor, if any;

(b} Reconstruction or Repair: If the damage for which
the proceeds are paid is to be repaired or reconstructed, the remaining
proceeds shall be paid to defray the cost thereof as determined in
Paragraph F (7) hereof. Any proceeds remaining after defraying such
cost shall be distributed as surpluses to the beneficial owners of the
damaged units pursuant to Paragraph H hereof;

(c) Failure to Reconstruct or Repair: 1f it is
determined, as provided in Parapraph F{7) hereof, that the damage for
which the proceeds are paid shall not be reconstructed or repaired, the
remaining proceeds shall be distributed as surpluses to the beneficial
owners of the damaged units thereof pursuant to Paragraph H hereof:

(d) Mortgagees: In the event a mortgagee endorsement
hac been issued as to a unit, the share of the unit owner shall be held
in trust for the mortgagee and the unit cwner as their interests may
appear; provided, however, that no mortgagee shall have any right to
determine or participate in the determination as to whether any damaged
property shall be reconstructed or repaired.

7. Damage and Destruction:

Determination to Reconstruct or Repair: 1f any part of
the condominium property shall be damaged by casualty, whether it shall
be reconstructed or repaired shall be determined in the following
mannear:

(a}  Common Areas and Facilities: 1f the damged
improvement is a commcn area or facility, the damaged property shall be
reconstructed or repaired, unless it is determined in the manner
elsewhere provided that the condominium shall be terminated;

(b) Units:

(i] Partial Destruction: If the damaged improvement
is a unit, and if termination as provided in subparagraph (ii) below
does not take place, the damaged property chall be reconstructed or
repaired unless within sixty (60) days after the casualty it 1s
determined by agreement in the manner elsewhere provided that the

. condominium shall be terminated;

(ii) Total Destruction: If more than two-thirds
(2/3) of the units are destroyed =nd he owners of three-fourths (3/4)
of the units in the entire condominium shall determine not to proceed
with repair or restoratiom, then the procedure set forth in Section
47A—27 of the Nerth Carolina Statutes, and any amendments thereto, shall
take place.

Plans and Specifications: Any reconstruction or repalr
mist be substantially in accordance with the plans and specifications
for the original building, portions of which are attached hereto as
exhibits: or if not, then according to plans and specifications approved
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by the Board of directors of the Association, and if the damaged
property is a unit, by the owners of all damaged units therein which
approvals shall not be unreascnably withheld.

Responsibility: 1f the damage is only to those parts of
one unit for which the responsibility of maintenance and repair is that
of the unit owner, then the unit owner shall be responsible for
reconstruction and repair after casualty. In all other instances the
responsibility of reconstruction and repair after casualty shall be that
of the Association.

Estimate of Costs: Immediately after a determination to .
rebuild or repair damage to property for which the association has the
responsibility of reconstruction and repair, the Association shall
obtain reliable and detailed estimates of the costs to rebuild or
repair.

Assessments: If the proceeds of insurance are not
sufficient to defray the estimated costs of reconstruction and repair by
the Association, or if at any time during reconstruction and repair, or
upon corpletion or reconstruction and repair, the funds for the payment
of the costs thereof are insufficient, assessments shall be made against
the unit owners who own the damaged units, and against all unit owners
in the case of damage to common areas and facilities, in sufficient
amounts to provide funds for the payment of such costs. Such
assessments against unit owners for damage to units shall be in
proportion to the cost of reconstruction and repair of their respective
units. Such assessments on account of damage to common areas and
facilities shall be in proportion to the unit owner's share in the
common areas and facilities.

G. Association to Maintain Register of Owners and Mortgagees:

The Association shall at all times maintain a Register setting forth the
names of the owners of all of the units. In the event of the sale or
transfer of any unit to a third party, the purchaser or transferee shall
notify the Association in writing of his interest in such unit together
with such recording information as shall be pertinent to identify the
instrument by which such purchaser or tiransferee has acquired his
interest in any unit. Further, the owner of each unit shall notify the
Association of the names of the parties holding any mortgage or
mortgages on any unit, the amount of such mortgage or mortgages and the
recording information which shall be pertinent to identify the mortgage
or mortgages. The holder of any mortgage or mortgages upon any unit
may, if he so desires, notify the Association of the existence of any
mortgage or mortgages held by such party on any unit and, upon receipt
of such notice, the Association shall register in its records all
pertinent informaticn relating thereto.

H. Assessments: Liability, Lien and Enforcement: The

Association has been given the authority to administer the operation and
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management of the condominium, it being recognized that the delegation
of such duties to one entity is in the best interest of the owners of
all units. To properly administer the operation and management of the
condominium, the Associatien will incur for the matual benefit of all of
the owners of units, costs and expenses which are sometimes herein
referred to as '"common expense". To provide the funds necessary for
such proper operation, management, and capital improvement, the
Association has heretofore been granted the right to make, levy and
collect assessments agaainst the unit owners and their units. In
furtherance of this grant of authority to the Asscciation to make, levy
and collect assessments to pay the costs and expenses for the coperation,
management of and capital improvements to the condominium, the following
provisions shall be-operative and binding upon all the owners eof all

units:

1. All assessments levied against the unit owners and their units
cshall be uniform and, unless specifically otherwise provided for in this
Declaration, all assessments made by the Association shall be in such an
amount that any assessment levied against a unit owner and his unit
shall bear the same ratic to the total assessment made against all unit
owners and their units as the undivided interest in common areas and
facilities appurtenant to each condominium unit bears to the total
undivided interest in common areas and facilities appurtenant to all
units. Should the Association be the owner of a unit or units, the
assessment which would cotherwise be due and payble to the asscciation by
the owner of such unit or units, reduced by the amount of income which
may be derived from the leasing of such unit or units by the
Association, shall be apporticned and the assessment therefor levied
ratably among the owners of all units which are not owned by the
Association, based upon their proporticnate interests in common areas
and facilities exclusive of the interests therein appurtenant to any
unit or units owned by the Association.

2. Assessments provided for herein shall be pavable in annual,
quarterly or monthly installments, in such other installments and at
such times as may be determined by the Board of Directors of the
Association. Such assessments shall commence for each unit on the first
day of the first month following the recordation of the deed for said
'unit in the New Hanover County, North Carolina Registry from the
Declarant to the first unit owner after the recording of a deed to the
first unit owner and Declarant will pay and be levied for any
assessments for any units it may own.

3. The Beoard of Directors of the Asscciation shall establish an
annual budget in advance for each fiscal year (which shall correspond to
the calendar year, except that in the initial year of operation of the
condominium, the fiscal year shall commence with the closing of the sale
of the first condominium unit). Such budget shall project all expenses
for the forthcoming year which may be required fer the proper operatien,
management, and maintenance of the condominium, including a reasonable
allowance for contingencies and reserves, such budget to take into
account projected anticipated income which is to be applied in reducticon
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of the amounts required to be collected as an assessment each year.
The Board of Directors shall keep separate, in accordance with Paragrpah
4 hereof, items relating to operation and maintenance from items
relating to capital improvements. Upon adoption of such annual budget
by the Board of Directors of the Association, copies of said budget
shall be established based upon such budget, although the delivery of a
copy of said budget to each owner shall not affect the liability of any
owner for such assessment. 5Should the Board of Directors at any time
determine, in its sole discretion, that the assessments levied are, or
may prove to be, insufficient to pay the costs of operation and
management of the condominium, or in the event of emergencies, the Board
of Directors shall have its sole discretion, that the assessments levied
are, or may prove to be, insufficient to pay the cost of operaticn and
management of the condominium, or in the event of emergencies, the Board
of Directors shall have the authority to levy such additional assessment
or assessments it may deem to be necessary.

4. The Board of Directors of the Association, in establishing
the annual budget for operation, management, and maintenance of the
condominium, may designate therein a sum to be collected and maintained
as a reserve fund for replacement of and capital improvements to the
common areas and facilities, which capital improvement and replacement
fund (capital improvement fund) shall be for the purpose of enabling the
Association to replace structural elements and mechanical equipment
constituting a part of the commen areas and facilities, as well as the
replacement of personal property which may constitute a portion of the
common areas and facilities held for the joint use and benefit of the
owners of units. The amount to be allocated to the capital improvement
fund may be established by said Board of Directors so as to collect and
maintain a sum reasonably necessary to anticipate the need for
replacement of commen areas and facilities. The amcunt collected for
the capital improvement fund shall be maintained in a separate account
by the Association and such monies shall be used only to make capital
improvement fund may, in the discretion of the Board of Directors of the
Association, be expended for current operation and meintenance.
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5. All monies collected by the Association shall be treated as
the separate property of the Association, and such monies may be applied
by the Association to the payment of any expenses of operating and
managing the condominium, or to the proper undertaking of all acts and
duties imposed upon it by wvirtue of this Declaration, the Articles of
Incorporation and the By-Laws of the Association. As monies for any
assessment are paid unto the Association by any owner of a unit, the
same may be co-mingled with monies paid to the Association by the other
owners of units. Although all funds and common surplus, including other
assets of the Association, and any increments thereto or profits derived
therefrem or from the leasing or use of common areas and facilities,
chall be held for the benefit of the members of the Association, no
menber of the Association. shall have the right te assign, hypothecate,
pledge or in any manner transfer his membership interest therein, except
as an appurtenance to his unit. When the owner of a unit shall cease to
be a member of the Association by reason of his divestment of ownership
of such unit, by whatever means, the Association shall not be required
to account to such owner for any share of the funds or assets of the
Association, or which may have been paid to the Association by such
owner, as all monies which any owner has paid to the Association shall
be and constitute an assest of the Association which may be used in the
operation and management of the condominium.

6. The payment of any assessment or installment thereol shall be
in default if such assessment or installment is not paid to the
Associatien within thirty (30) days of the due date for such payment.
When in default, the delinquent assessment or delinquent installment
thereof due to the Association shall bear interest at six percent (6%)
per annum until such delinguent assessment or installment thereof, and
all interest due thereon, has been paid in full to the Association.
All monies owing to the Association shall be due and payable at the main
of fice of the Association in the State of North Carolina.

7. The owner or owners of each unit shall be personally liable,
jointly and severally, to the Association for the payment of all
assessments, regular or special, which may be levied by the Association
against such unit while such party or parties are owner or owners of a
unit. In the event that any unit owner or owners are in default in
payment of anv assessment or installment thereof owed to the
Association, such unit owner or owners shall be personally liable,
jointly and severally, for interest on such delinquent assessment or
installment thereof as above provided, and for all costs of collecting
such assessment or installment thereof and interest thereen, including a
reasonable attorney's fee, whether suit be brought or not.

8. MNo cwner of a unit mmy exempt himself from liability for any
assessment levied against him or his unit by waiver of the use of

enj nt of any of the common areas and facilities, or by abandonment
of the unit or in any other way.
9. Recongnizing that proper operation and management of the

condominium requires the continuing payment of costs and expenses
therefor, and that such proper operation and mmintenance results in
benefit to all of the owners of units, and that the payment of such
common expenses represented by the assessments levied and collected by
hssociation is necessary in order to proserve and protect the investment
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of =ach unit and its appurtenant undivided interest in common areas and
facilities, which lien shall secure and does secure the monies due for
all assessments now or hereafter levied against the owner of each such
unit, which lien shall also secure interest, if any, which may be due on
the amount of any delinguent assessments owing to the Association, and
which lien shall also secure all costs and expenses, including a
reasonable attomey's fee, which may be incurred by the Association in
enforcing this lien upon said unit, and its appurtenant undivided
interest in common areas and facilities. The lien granted to the
Association may be foreclosed in the manner provided interest by North
Carolina General Statute 47A-22 and in any suit for the foreclosure of
said lien, the Association shall be entitled to a reascnable rental from
the owner of any unit from the date on which the payment of and
assessment or installment thereof became delinquent, and shall he
entitled to the appointment of a receiver for said unit. The lien
granted to the Association shall further secure such advances for taxes,
and payments on account of superior mortgages, liens, or encurbances
which may be required to be advanced by the Association in order to
preserve and protect its lien, and the Association shall further be
entitled to interest at the highest rate allowed by law on any such
advances made for such purpose. All persons, firms, or corporations who
shall acquire, by whatever means, any interest in the ownership of any
unit, or who may be given or acquire a mortgage, lien, or other
encumbrance thereon, are hereby placed on notice of the lien rights
granted to the Association, and shall acquire such interest in any unit
expressly subject to such lien rights.

10. The lien hereir granted unto the Association shall be
enforceable from and after the time of recording a claim of lien in the
public records of New Hanover County, North Carolina, which claim shall
state the description of the unit encurbered thereby, the name of the
record owner, the amount due and the date when due. The claim of lien
shall be recordable any time after default and the lien shall centinue
in effect until all sums secured by said lien as herein provided shall
have been fully paid. Such claims of lien shall include eonly
assessments which are due and payable when the claim of lien is
recorded, plus interest, costs, attorney's fees, advances to pay taxes
and prior encunbrances and interest thereon, all as above provided.
Such claims of lien shall be signed and verified by an officer or agent
of the Association. Upon full payment of all sums secured by such claim
of lien, the same shall be satisfied of record. The lien provided for
herein shall be subordinated to the lien of any first mortgage or deed
of trust and any person, firm, or corporation acquiring title to any
‘unit and 1its appurtenant - undivided interest in common areas and
facilities by virtue of any foreclosure, deed in lieu of foreclosure or
judicial sale, shall be liable and cbligated only for assessments as
shall accrue and become due and payable for said unit and its
appurtenant undivided interest in common areas and facilities subsequent
to the date of acquisition of such title, and it shall not be liable for
the payment of any assessments which were in default and delingquent at
the time it acquired such title. In the event of the acquisition of
title to a unit by foreclosure, deed in lieu of foreclosure or juidicial
sale, any assessments or assessments as to which the party so acquiring
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title shall not be liable shall be adsorbed and paid by all owners of
all units as a part of the common expenses, although nothing herein
contained shall be construed as releasing the party liable for such
delinguent assessment from the payment thereof or the enforcement of
collection of such payment by means other than foreclosure,

11. VWhenever any unit may be leased, sold, or mortgaged by
the owner thereof, the Association, upon written request of the unit
owner, shall furnish to the proposed lessee, purchaser, or mortgagee, a
statement verifying the status of payment of any assessment which shall
be due and payable to the Association by such unit. Such statement
shall be exercised by any officer of the Association, and any lessee,
purchaser, or mortgagee may rely upon such statement in cencluding the
proposed lease, purchase, or mortgage transaction, and the Association
shall be bound by such statement.

In the event that a unit is to be leased, sold, or mortgaged
at the time when payment of any assessment against the owner of said
unit and such unit due to the Association shall be in default (whether
or not a claim of lien has been recorded by the Associaticn), then the
rent, proceeds of such purchase, or mortgage proceeds, shall be applied
by the lessee, purchaser, or mortgagee first to payment of any then
delinquent assessment or installments thereof due to the Associatieon
before the payment of any rent, proceeds of purchase, or mortgage
proceeds to the cwner of any unit who is responsible for payment of such
delinguent assessment. '

In any veoluntary conveyance of a unit, the purchaser thereof
shall be jointly and severally liable with seller for all unpaid
assessments against seller made prior to the time of such voluntary
conveyance, without prejudice to the rights of the purchaser to recover
from seller the amounts paid by purchaser therefor.

Institution of a suit at law to attempt to effect collection
of the payment of any delinquent assessment shall not be deemed to be an
election by the Association which shall prevent it from thereafter
seeking, by foreclosure action, enforcement of the collection of any
sums remaining owing to it, nor shall proceeding by foreclosure to
attempt such collection be deemed to be an election precluding the
institution of a suit at law to collect any sum then remaining owing to
Association.

I. Common Surplus: Common surplus, meaning all funds and other

assets of the Association (including excess of receipts of the
+ Association, including, but not limited to assessments, rents, profits,
and revenues from whatever source over amount of the common expense),
shall be owned by the owners of all units in the same proportion that
the undivided interest in comon areas and facilities appurtenant to each
owners's unit bears to the total of all undivided interest in common
areas and facilities appurtenant to all units; provided, however, that
said common surplus shall be held by the Association in the manner and
subject to the terms, provisions, and conditions of this Declaration,
imposing certain limitations and restrictions upen the wuse and

distribution thereof. Except for distribution of any insurance
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. indemnity herein provided, or upon termination of the condominium, any

attribution or distribution of commen surplus which may be made from
time to time shall be made to the then owners of units in accordance

with their percentage interest in common surplus as declared herein.

ARTICLE VI1I.
Termination

The cendominium shall be terminated, if at all, in the following
manner :

A. The termination of the condominium may be effected only by the
unanimous agreement of all unit owners of all units of all phases of
South Park expressed in an instrument to that effect duly recorded,
and, provided, that the holders of all liens affecting any of the units
consent thereunto, or agree, in either case by instrument duly recorded,
that their liens be transferred to the percentage of the undivided
interest of the unit owner in the property as provided in Subparagraph C
below. The termination shall became effective when such agreement has
been recorded in the public records of New Hanover County, North
Carolina.

B. If it is determined in the manner elsewhere provided that the
condeminium shall not be reconstructed after casualty, the condeminium
plan of ownership shall be terminated and this Declaration revoked. The
determination not to reconstruct after casualty shall be evidence by a
certificate of the Association certifying as to the facts effecting the
termination, which certificate shall become effective upon being
recorded in the Public Records of New Hanover County, North Carclina.

C. After termination of the condominium, the unit owners shall
own the property as tenants in common in undivided shares and the
holders of mortgages and liens against the unit or units formerly cwned
by such unit owners shall have mortgages and liens upon the respective
undivided shares of the unit owners. The undivided share or interest
owned as tenants in common shall be that percentage of the undivided
interest in the common areas and facilities previously owned by each
unit owner. All funds held by the Association and insurance proceeds,
if any, shall be and continue to be held for the unit owners in the same
proportion. The costs incurred by the Association in connection with

the termination shall be a commen expense.
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D. . Following termination, the property may be partiticned and

1M

sold upon the application of any unit owner. Following a termination,
if the Board of Directors determines by not less than a three-fourths
(3/4) vote to accept an offer for the sale of the property, each unit
cwner shall be bound to accept an offer for the sale of the property,
each unit owner shall be bound to execute such deeds and other documents
reasonably required to effect such sale at such times and in such forms
as the Board of Directors directs. In such event, any action for
parition or other division of the property shall be held in abeyanca
pending such sale, and wupon the consunmation thereof shall be
discontinued by all parties thereto.

E. The members of the Beoard of Directors acting collectively as
agent for all unit owners, shall continue to have such powers as in this
Article are granted, notwithstanding the fact that the Association

itself may be dissolved upon a termination.

ARTICLE IX.

Amendment of Declaration of Condominium

A. Other than as provided for in Article III hereinabove, this
Declaration may be amended in the following manner: An amendment or
amendments to this Declaration may be proposed by the Board of Directors
of the Association in acting upon a vote of a majority of the Directors,
or by the members of the Association owning a majority of the units,
whether meeting as members or by instrument in writing signed by them.
Upon any amendment or amendments to this Declaration being proposed by
said Beoard of Directors or members, such propeosed amendment or
amendments shall be transmitted to the President of the Association, or
other officer of the Association in the absence of the President, who
shall thereupen call a special meeting of the members of the Association
for a date not sooner than twenty (20) days nor later than sixty (60)
days from receipt by him of the proposed amendment or amentments. It
shall be the duty of the Secretary to give to each member written or
printed notice of such special meeting, stating the time and place
thereof, and reciting the proposed amendment or amendments in reascnably
detailed form, which notice shall be mailed not less than ten (10) days
nor mere than thirty (30) days before the date set for such special
meeting. If mailed, such notice shall be deemed to be properly given
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when deposited in the United States mmil addressed to the member at his
post office address as it appears on the records of the Association, the
postage thereon prepaid. Any member may, by written waiver of notice
signed by such member, waive such notice, and such waiver, when filed in
the records of the Association, whether before or after the heolding of
the meeting, shall be deemed equivalent to the giving of notice to such
member. At the meeting, the amendment or amendments proposed must be
approved by an affirmative vote of ninety percent (90%) of the members
owning wunits in the condominium in order for such amendment or
amendments to become effective. Thereupon, such amendment or amendments
of this Declaration of condominium shall be transcribed and certified by
the President and Secretary of the Associatien as having been duly
adopted. The original or an executed copy of such amendment or
amendments, so certified and executed with the same formalities as a
deed, shall be recorded in the Public Records of New Hanover County,
North Carelina, within ten (10) days from the date on which the same
became effective, such amendment or amendments to specifically refere to .
the recording date identifying the Declaration. Thereafter, a copy of
said amendment or amendments in the form in which the same were placed
of record by the officers of the Association shall be delivered to the
owners of all units, but delivery of a copy thereof shall not be a
condition precedent to the effectiveness of such amendment or
amendment s. At any meeting held to consider such amendment or
amendments, the written vote of any menber of the Association shall he
recognized if such member is not in attendance at such meeting or
represented thereat by proxy, provided such written vote is delivered to
the Secretary of the Association prior te such meeting or at such
meeting.

B. Except as is provided for in Article 111 hereinabove, no
alteration in the percentage of ownership in common areas and facilities
appurtenant to each unit, or alteration of the basis for sharing common
expenses and other apportionment of assessments which my be levied by
the Association in accordance with the provisions hereof, or alteration
of basis of ownership of common surplus, shall be made without the prieor
written consent of all of the owners of all units and all of the
institutional leaders holding first mortgages or first deeds of trust en

the units.

28




B0k PAS
1258 1835

C. No alteration, amendment, or medification of the rights and

in

privileges granted and reserved hereunder in favor of an instituticnal
leader or institutional leaders shall be made without prior written
consent of all instituticnal leaders holding mortgages on units in the
condominium being first had and obtained.

D. HNo alteration, amendment, or modification of the rights and
privileges granted and reserved hereunder in favor of the Declarant
shall be made without the written consent of said party being first had
and cbtained.

E. 50 long as the Declarant controls the Board of Directors of
the Homeowners Association as defined herein, no additonal properties,
other than those herein contemplated and to be constructed upon the real
estate described in Exhibit A hereto attached, shall be annexed to the
project, nor shall any amendment to this Declaration or the By-Laws of
the Homeowners Associaticn be valid without the prior written consent of
the Administrator of Veterans Affairs, and/or his successor in such
office, as such, and/or his duly appointed representative.

ARTICLE X

Remedies in Event of Default

The owner or owners of each unit shall be governed by and shall
coply with the provisions of this Declaration and the Articles of
Incorporation and By-Laws of the Association, as any of the same are now
constituted or as they may be amended or supplemented from time to time.

A default by the owner of any unit shall entitle the Declarant, the
Association, or the owner of other units to the following relief:

A. Failure to cﬁrplj,r with any of the terms of this Declaration or
other restrictions and regulations contained in the Articles of
Incorporation or By-Laws of the ﬂasociatim,. or which may be adopted
pursuant thereto, shall be grounds for relief including, without
limitation, an action to recover sums due for damages, injunctive
relief, foreclosure of lien, or any combination thereof. Such relief
may be sought by the Association or, if appropriate, by an aggrieved
unit owner.

B. Each unit owner shall be liable for the expense of any
maintenance, repair, or replacement rendered necessary by his act,

neglect, or carelessness, or by that of any member of his family, or his
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or their guests, employees, agents, or lessees, but only to the extent
that such expense is not met by the proceeds of insurance carried by the
Associatien. cuch liability shall include any increase in fire
insurance rates occasiocned by use, misuse, occupancy, or abandonment of
a unit or its appurtenances. Nothing herein contained, however, shall
be construed so as to medify any walver by insurance companies or rights
of subrogation.

C. In any proceedings arising because of an alleged default by a
unit owner, the Association, if successful, shall be entitled to recover
the costs of the proceeding and such reasonably attorney's fees as may
be determined by the Court, but in nc event chall any unit owner be
entitled to such attorney's fees.

D. The failure of the Asscciation or any unit owner to enforce
any right, provision, covenant, or condition which may be granted by
this Declaration or the other above-menticned documents shall not
constitute a waiver of the right of the Association or of the unit owner
to enforce such right, provision, covenant, or condition in the future.

E. All rights, remedies and privileges granted to the Association
or the owner or owners of a unit pursuant to any terms, provisions,
cavenants, or conditons of this Declaration or cther above-mentioned
documents, shall be deemed to be cumulative, and the exercise of any one
or more shall not be deemed to constitute an election of rememdies, nor
shall it preclude the party thus exercising the same from exercising
such other and additional rights, remedies, or privileges as maY be
available to such party at law or in equity.

F. The failure of the Declarant to enforce any right, privilege,
covenant, or condition which may be granted to it by this Declaration or
other above-mentioned document shall not constitute a waiver of the

.right of Declarant to thereafter enforce such right, provision,
covenant, or condition in the future.

G. The failure of an institutional leader or instituticnal
leaders to enforce any right, provision, privilege, covenant, oOr
condition which may be granted to it or them by this Declaration or
other above-mentioned documents, chall not constitute a waiver of the
right of said party of parties to therealter enforce such right,

privilege, covenanti, or condition in the future.
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ARTICLE X1

Rights Reserved Unto Instituticnal Lenders

"Institutional Lender" or "Institutional Lenders'", as the terms
are used herein, shall mean and refere to banks, savings and loan
associations, insurance companies, or other reputable mortgage leaders.
So long as any institutional lender or institutional leaders shall hold
any mortgage upon any units or units, or shall be the owner of any unit
or units, such institutional lender or institutional lenders shall have
the following rights:

A. To approve the company or companies with whom casualty
insurance is placed.

B. To examine, at reascnable times and upon reasonable notice,
the books and records of the Association and to be furnished at least
one copy of the annual financial statement and report of the
Association, prepared by-a certified public accountant designated by the
Association, such financial statement and report to be furnished by
April 15 of each calendar year.

C. To be given notice by the Association of the call of any
meeting of the membership to be held for the purpose of considering any
proposed amendments, other than as provided by Article 111 hereinabove,
to this Declaration, or the Articles of Incorporation and By-Laws of the
Association, which notice shall state the nature of the amendment being
proposed.

D. To be given notice of default by any owner owning a unit
encurbered by a mortgage held by the institutional lender or
institutional lenders, such notice to be given in writing and to be sent
to the principal office of such institutional lender or institutional
lenders, or to the place which it or they may designate in writing.
~ Wnenever any institutional lender or institutional lenders desire the
provisions of this Article to be applicable to it, it shall serve or
cause to be served written notice of such fact upon the Association by
registered mail or certified mail addressed to the Association and sent
to its address stated herein, identifying the unit or units upon which
any such institutional leader or instituticnal leaders hold any mortgage
or mortgages, or identifying any units cwned by them, or any of them,
together with sufficient pertient facts to identify any mortgage or
mortgages which may be held by it or them and which notice shall
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designate the place to which notices are to be given by the Association

to such institutional leader or institutional leaders.

ARTICLE XII

Severabilily
In the event that any of the terms, provisions, or covenants of
this Declaration are held to be partially or wholly invalid or
unenforceable for any reascn whatsoever, such holding chall not affect,
alter, medify, or impair in any manner whatsoever any of the other
terms, provisions, oOC covenants hereof or the remaining portions of any
terms, provisons or covenantis held to be partially invalid or

unenforceable.

ARTICLE X111.

Liberal Construction

The provisiens of this Declaration shall be liberally construed to
affectuate its purpese of creating 2 uniform plan of condominium
ownership. The Article headings are for convenience of reference only

and shall not be considered terms of this Declaration.
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ARTICLE X1V
Declaration of Condominium Binding

on Assigns and Subsequent Owners

The restrictions and burdens imposed by the Articles of this
Declaration are intended to and shall constitute covenants running with
the land, and shall constitute an eguitable servitude upon each unit and
its appurtenant undivided interest in common areas and facilities; this
Declaration shall be binding upon the Declarant, its successors and
assigns, and upon all parties who nmy subsequently become owners of
units in the condominiums, and their respective heirs, devisees, legal
representatives, successors and assigns. This Declaration and the
exhibits attached hereto and amendments hereof shall be construed and
controlled by and under the laws of the State of North Carolina.

ARTICLE XV

Eminent Domain

In the event of a taking by eminent domain (or condemation or a
conveyance in lieu of condemation) of part or all of the common areas
and facilities, the award of such taking shall be payable to the
Association, which shall represent the owners named in the proceedings.
Said award shall be utilized to the extent possible for the repaid,
restoration, replacement, or improvement of the remaining common areas
and facilities, if only part are taken. 1f all or more than two-thirds
(2/3) of all of the general commen areas and facilities are taken, it
shall be deemed a destruction of more than two-thirds (2/3) of all of
the general common areas and facilities and the condominium shall be
terminated as hereinbefore provided. Any funds not utilized (in the
case of a parital taking) shall be applied in payment of common area
expenses otherwise assessable. In the event of a taking of all or part
of a unit, the award shall be made pavable to the owner of such unit and

his mortgagee, if any, as their interests may appear.
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ARTICLE XV1

Process Agent

The following named individual 1is designated as the person to
receive service of process for the Association.:
DAVID ROCK WHITTEN 513 Market Street
Post Office Box 1178
Wilmington, North Carelina 28402

ARTICLE XV11.

Warrenties and Representations

The Declarant specifically disclaims any intent to have made any
warranty or representation in connection with the condominium, except as
specifically set forth herein, and no person shall rely upon any
warranty or representation so specifically made therein. Any estimates
of commen expenses, taxes, or other charges are deemed accurate, but no
warranty or guaranty is made or intended, nor may cne be relied upon.

IN WITNESS WHEREOF, the Declarant, J. B. Gerald, Declarant has
hereto set his hand and seal this ;"__3_ day of :Tifz.;'i , 1984.

STATE OF NORTH CARCL INA

W Geralé, Declarant /
COUNTY OF NEW HANCVER

1, a Notary public of the County and State aforesaid, certify that

]. B. Gerald, the declarant named hereinabove perscnally appeared before
me this day and acknowledged the execution of the foregoing inst rument.
ial stamp or seal, this /12 /o5 day of

in&m 7. @;wj

thd ry Public

Witness my hand and

%1 ttj , 1984.

My Commission Exjiy

L By

STATE OF NORTH CAROLIMNA
MNew Hanover le.nnr

\ME tificate o
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EXHIBIT "A"

Being all of Lot 3 cn the map of B & G Park Subdivision,
as the same is recorded in Map Book 22, at Page 77, of
the New Hanover County Registry, reference to which is
hereby made for a more particular description.
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