
Prepared by Aimee Harmelink ("Submiffer") as Secretary of and on behalf of the Heron
Cove of Oak Island Home Owners Associationr lnc. ("Heron Cove" or "HOA") 7000 East

Yacht Dr, 83, Oak Island, NC 28465

AMEI\IDED AI\ID RESTATED
DECTARATION OF

COYENAI{TS, CONDITIONS AIID RESTRTCTIONS FORHERON COVE

Heron Cove

T}IIS AMENDED AND RESTATED DECLARATION OF COVENANTS,
CONDITIONS AND RESTRICTIONS FOR HERON COVE ('Declaration") is made as of the

date of the last siguattre oa this Declaration. Any and all prior declarations of covenants,

conditions and/or restrictions related to Heroa Cove an#or declmations related to the properties

discussed herein are deleted in their entirety, are null and void and are replaced in their entirety
by this Declaration:

WTTNESS TO

WHEREAS, the members ("Members') of Heron Cove are the owners of certain land located in
Brunswick County, North Carolin4 which is more particularly referenced in Exhibit "A"
attached hereto and made a part hereof by reference (hereinafter sometimes referred to as the

"Townhouse Property"). For the purposes of this Declaration, the defined term Townhouse
Property includes all Townhouse Lots and Townhouse Common Areas, but docs not
include the Townhouse strucfures built on such land (such land and such Townhouse
structures being separately addressed, at times, within this Declaration);

WHEREAS, Previously, an exclusive residential community oftownhouses known as lferon Cove

af Oah Island Homeowners Assaciatianr lae. was created onthe Townhouse Properly;
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WHEREAS, The HOA still desires to provide for enforcement of covenants and restrictions
applicable to the Common Area' Townhouse Properly and Townhouses (as defined below)
(eollectively, the *Heron Cove Properties') and, to subject all of the Heron Cove Properties to
the covenants, conditions, restrictions, easements, charges and liens hereinafter set forth, each and

all of which is and are for the benefit of said property and each owner ttrereof;

WHEREAS, The HOA was previously created (and continues to exist) as a non-profit
organization to administer and enforce the covenants, conditions and resfiictions applicable to the
Heron Cove Pmpe*ies as set forth herein;

NOW, THEREFORE, The HOA declares that the Heron Cove Properties are and hereafter

shall be held, foansferred, sold and conveyed subject to these Declaration of Covenants, Conditions
and Restrictions recorded herein f'Deelaration' or "Declarations') as well as the Drtveway
Ecsement and Shared Parking Agreewent recorded in Book 4l5l at Page 201 of the Brunswick
County Registy as the same may be amended and supplemented from time to time, which are for
the purpose of enhancing the value of the Heron Cove Properties and which covenants shall run
with the land and shall be binding upon all parties having any right, title or interest in thelHeron
Cove Properties hereinabove described and shall inure to the benefit of each olwler thereof.

ARTICLE I CERTAIN OTHER DEFINITIONS

Section 1. "Board of Directors'o or "Board" shall mean and refer to the Board of Directors of
the HOA.

Section 2. 'oTownhouse Lot" or o'Lof' shall mean and refer to any plot of 1an4 with delineated

boundary lines, shown on any recorded subdivision plat of the Townhouse Property with the
exception of any Townhouse Common Area owned in fee simple by the HOA and any public street

rights-of-way shown on such recorded plat. In the event that any Toumhouse Lot is increased'or

decreased in size by recombination or resub-division through recordation of new plats, any newly
platted Townhouse Lot shall thereafter constitute a Townhouse Lot. Each Townhouse shall also

be a Lot as described in the Declaration.

Section 3. "Townhouse" means the structure(s) built on a Townhouse Lot,

Section 4" "Townhouse Common Arcao'or "Common Area" shall mean and refer to any and all
real property, together with any improvements thereon conveyed to the HOA- Except as otherwise
provided in this Declaration, the Townhouse Common Area shall be maintained by the HOA or
its suecessors in interest unless dedicated to public use as set forth in the Declaration.

Section 5. "Townhouse Owner" or "Owner" shall mean and refer to the record owner, $lhether

one or more persons or entities, of fee simple title to any Townhouse within a Townhouse Lot,
including coafract sellers, but excludingthose having an ioterest in a Lot solely as security for the
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perfolmance of an obligation.

ARTICLE II PROPERTY SUBJECT TO THIS DECLARATION

Section 1. Existine Propertv. The Townhouse Property is and shall be held, transferred, sold,
conveyed, used and occupied subject to the Declaration as of the date ofrecording hereof.

Section 2. Annexation of Additional Property. At any time while the HOA exists, additional land
may be annexed by the HOA. No such annexation may occrn unless there is a unanimous vote of
the Townhouses (as described herein, each Townhouse shall have one vote regardless ofhow many
owners there are of such Townhouse). Upon such annexation, such additional land shall become
subject to this Declaration by the recording by the HOA of a plat showing such property to be

annexed and of a supplementary declaration extending the operation and effect ofthis Declaration
to the property to be annexed. Any properly annexed pursuant to this Sectionmay be annexed and

subjected to this Declaration as one parcel or as several parcels at different times, as deterrnined

by unanimous Townhouse vote. The addition of such property pursuant to this Section may
increase the cumulative number of Townhouses within the Toumhouse Properly and, thdrefore,

may, but not necessarily, alter the relative maximum voting shength of each Townhouse.

Section 3. Conveyance qf Common Area in Annexed Propeqv. Promptly upon request of the

HOA, the owner of the annexed property shal1 convey atry or all Common Area located within
the newly annexedproperty to the HOA.

Sectipn jl. Merger. Additional property may also be made subject to this Declaration by merger
or consolidation of the HOA with another non-profit corporation formed for the same or similar
purposes upon unanimous vote of the Towohouses. The sruviving or cons,otdated association shall
administer the covenants and restrictions established by this Declaration within the Townhouse
Property and the covenants and restrictions established upon properly oumed by the other
association as one scheme. No sueh merger or consolidation shall cause any revocation, change or
addition to this Declaration

Section 5. Effect of Addition of Prqpcrty. Except by amendment of this Declaration as provided
herefur, no addition of property, urhether by annexation, merger or consolidation, shall revoke or
modiff any provision of this Declaration as to &e Heron Cove Property already subject hereto or
diminish the rights of the Townhouse Owners, except for the possible dilution of voting strength
that may, but not necessarily, occur as a result of inclusion of additional Townhouses in the HOA.

Section 6. Good Fai& LEnder's Clause. Any violation of this Declaration shall not affect any lien
or deed of trust of record held in good faith, upon any applicable part ofthe Heron Cove Proper{y,
which liens may be enforced in due course, subject to the terms of this Declmation.

ARTICLE III MEMBERSHIP AND VOTING RIGHTS
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Section 1. Membership. Each Owner is also a Member of the HOA. Membership shall be

appurtenant to and may not be separated from ownership of any Townhouse which is subject to

assessment.

Section 2. Votine Rights.

(a) Each Townhouse shall have one vote, regardless of the number of owners of such

Towrhouse. When more than one persor owns an interest (other thaa a leasehold or security
interest) in any Townhouse, all such persons shall be Members and the voting rights appurtenant

to their Townhouse shall be exercised as they, among themselves, determine; but fractional
voting shall not be allowed. For the avoidance of doubt, in no event shall more thsur one vote be

cast or counted with respect to any Tournhouse.

(b) Susoension of Rights. The HOA shall have the right to suspend the voting rights of a

Townhouse or the rights of any Owner, subject to a hearing or opportuaity to present evidence in
a accordance with Section 47F-3-107 of the Act, for any period during which any assessment

against such Townhouse and/or Towrhouse Lot remains unpaid, or for a period not to exceid sixty
(60) days for any infraction of the published rules and regulations of the HOA.

ARTICLE IY COYENANT FOR MAINTENA}ICE ASSESSMENTS

Section l. Creat_ion ofthe Lien a4d Personal Obligation of Asssssments. Each Owner, whether or
not it shall be so expressed in such deed, is deemed to covenant and agree to pay to the HOA
annual assessments and special assessmentsn such assessments to be established and collected as

provided herein. All assessments whict aro uapaid when due, together with interest and late

charges set forth in this Declaration and all costs of collection, including reasonable attorney's

fees, shall be a charge against and, a continuing lien upou the Townhorrse and. Townhouse Lot.

against which such assessment is made subject to $ 47F-3-116 of the Act, as amended. Each such

assessmetrt or charge, together with interest and costs of collection, including reasonable

attorneys' fees, subject to notice provided in accordance with $ 47C-3-116(e1) of the Act, shall

also be the personal, corporate or entity obligation of the person(s), corporation(s) and any other
entity owning such Townhouse asd Towshouse Lot at the time when the assessmer$ fel1 due, but
shall not be imposed ulron such Orrner's successors in title unless express$ assumed by them.

Although unpaid assessments and charges are not the personal obiigation of such Ownels
successors in tifle unless expressly assumed by them, the mpaid assessments and charges shall
continue to be a lien upon such Townhouse and Townhouse Lot against which the assessment or
charge was made.

It is the intent of the HOA that any msnetary fines imposed against a Townhouse Ownerpursuant

to the Bylaws of the HOA or this Declaration shall constitute a lien against such Townhouse and

Townhouse Lot of such Owner to the same extent as if such fine were an assessment against such

Lot.
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Section 2" Purposes of Assessments. The assessments levied by the HOA shall be used to (i) fix,
{ii) maintain, (iii) improve, (rv) promote the recreation, health, safety and welfare ofthe Owners,
and/or (v) to maintain or enhance the value ofthe Heron Cove Properties.

Section 3. Iqsurance AssessmeaJ. The Board shall obtain insurance regarding (i) the Tournhouse

Property, (i?) the Townhouse Common Area (iii) the ex&erior of each Townhouse, and (iv) such
other itmrs as agreed by unanimous Townhouse vote. The Board shall assess the Owners, in
advance, for each Townhouse's prorated share of insurance premiums (olnsurance Assessmenf').
The Owners shall have thirty (30) days following receipt of the invoice for the Insurance
Assessment to pay the assessment or the assessment shall become a lien against that Owner's
Townhouse and Townhouse Lot.

Section 4. Annual Assessments.

(a) Annual Assessments: Once per year, &e Board shall draft a budget to (i) fix, (ii) maintain, (iii)
improve, fiv) promote the recreatioru health safety and welfare of the Owners, andlor. (v) to
maiutain or enhance the value ofthe Heron Cove Properties. The Board shall send a copy of the
proposed budget to all Members or their tepresentatives. Such budget wilt be deemed ratified,
without meeting, upon a majority vote of the Townhouses in favor of such budget. However, any
Member may call for a meeting to discuss such budget and such budget will be deemed not ratified
until such meeting is held. No more than two meetiags with respect to any proposed budget may
be called in total. Notwithstanding the foregoing, if the budget provides for annual assessments

not greater than 10% above the assessment imposed for the immediately preceding yem, such
budget shall be deemed ratified unless at least 80% of the Townhouses vote to reject the budget.
If the proposed budget is rejected the budget last ratified shall be continued until such time as a

majority of Townhouses vote to ratify a subsequent budget proposed by the Board.

Any annual assessment ratified by the Townhouses shall continue thereafter from year to year as

the annual assessment until changed by the Board and ratified as set forth herein.

Secliqn 5. Specia] Assessments. In addition to the annual assessments authorized above, tlre HOA
may levy, in any assessment year, special assessments for the purposs of defraying, in whole or in
part, the cost of any construction, repair or replacement of a capital improvement on the Common
Areq including fixhres and personal property related thereto, for repayment of indebtedness and

interest thereon, or for any other pu{pose, provided that any such assessment shall have the sarne

assent as provided in Sectioa 4 of this Article.

Section 6. Asssssme+J-Rate: Collection Period. Except as otherwise provided in this Declaration,
the annual and special assessments shall be fixed at auniform rate for all Townhouses and may be

coUected on a yeady, semi-annually, quarterly or monthly basis, as detemrined by the Board.

Section 7. Meetings, Notice and Ouorum. Written notice of any meeting called for the purpose of
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taking any aetion authorized pursuant to this Declaration shall be sent to all Members or their
representatives not less than ten (10) days nor more than sixty (60) days prior to the meeting.

At a meeting requiring Townhouse votes (as opposed to Member votes), the presence of Members

entitled to a simple majority of Townhouse votes shall constitute a quorum. Ifthe required quorum

isnotpreseut, anothermeetingrnay be calledsubjecttothesalnenoticerequirements, andif ealted
for a date not later than sixty (60) days after the date of the first meeting, the required quorum at
the subsequent meeting shall be one-half (l 12) of the Townhouse votes.

At a meeting requiring Member votes (as opposed to Townhouse votes), the presence of Members
entitled to cast sixty (60) percent of the votos ofthe entire membership shall sonstitute a quoflrm.
If the required q\lorum is not present, another meeting may be ealled subject to the same notice
requirements, and if called for a date not later than sixty (60) days after the date ofthe first meeting,
the required quorum at the subsequent meeting shall be one-half (1/2) of the required quorum at
the preceding meeting.

Section 8. Certificate of Payment of Assessment(s).

The Board shall, rrpon demand by the relevant Member, and for such reasonable charge as the

Board may determine, furnish a certificate signed by the President or Treasurer of the Board setting
forth whether tlre assessments on a specified Townhouse andor Torarnhouse Lot have been paid.

If such certificate states that an assessment has been paid" such certificate shall be conclusive
evidence of payment.

Sectigp 9. Effect of Nonpayment of Assessment(s): Remedies. An assessment not paid within
thirly (30) days after the due date shall incur such late charge as the Board of Directors may from
time to time establish, and, if not paid within forty-five (45) days after the due date, the Board,.in
its reasonable discretioq may impose interest from the due date at the rate of not more than six
percent {6'/.) per arurum. The HOA may bring an action at law or in equity against the Owner
personally obligated to pay the same a*d/or foreclose the lien against the Townhouse and

Townhouse tot for which such assessment is due. Inlerest, late payment charges, reasonable

attomeys' fees, and, the costs of such, action or forerlosse ruay, at the Board's reasonable
discretion, be added to the amount of such assessment. No Owner may waive or o&erwise escape

liability for the assessments provided for herein by non-use of the Townhouse Common Area or
by non-use or abandonment of such Owner's Townhouse or Townhouse Lot.

Section 10. Subotdinationofthe Liento-Mortgages. Sale ortansfer of a Townhouse and

Townhouse Lot shall not affect any assessment lien.

However, the sale or transfer of a Townhouse and Townhouse Lot pursuant to foreclosure of a
first mortgage, or any proceeding in lieu of foreclosure thereof, shall extinguish the lien of any
assessment which became due prior to the date of such conveyance. No such sale or tansfer,
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however, shall relieve such Townhouse or Townhouse Lot from liabiltty for any assessment

thereafter becoming due or from the lien thereof. However, the liens provided for hereir shall

continue to be subordinate to the lien of any fust mortgage.

Section 11. Exempt Property. All property dedicated to and accepted by a public authority and all

properly owned by a charitable or non-profit organization exempt from taxation by the laws of the

State ofNorth Carolina shall be exe,mpt from the assessme,lrts created herein. Nofwithstanding the

foregoing no land or improvements devoted to dwelling use shall be exempt from said

assgssments.

ARTICLE V

RIGHTS A}[D RESPONSIBILITIES OF TIIE HOA

Section l. Responsibilities. The HO,A" subject to the rights of the Owneds) set forth in this

Declaration, shall be responsible for the exclusive management and control of the ToWnhouse

Common Area and the exterior of eaoh Townhouse (as set forth herein) a,ad shall keep such,

includiag the roadways, parking areas, greenery, plailts, tees, and exterior air conditioning and

heating units, in good, clean and proper condition, order and repair. Such maintenance shall

include, but is not limited to, mowing, edging, fertilizing, weeding, applying pine straw and

pruning of trees and shrubs; maintaining the inigation system for the Townhouse Common Area;

andrepaitingandrcplacing(butootimptoving)pavedareaswithin'theTownhouseCommooAtea,
as detemrined by the Board in its reasonable discretion. In the event &at the need for maintenance,

repair or replacement of any ofthe Townhouse Common Area or exterior of a Townhouse is caused

by the wifful or overtly negligent act of an Owner, the Owner's family, or the Owner's invitees

or rentsrs, the cost of such maintenance, repair or replacement shall be added to and become a part

of the assesgment to which sueh Ownet's Townhouse is subjec! and solely that Owner's

Townhouse assessmefit.

In addition to the above parasaph, the HOA shall provide maintenance, repair and teplacernent of
the exterior of each Townhouse, which is subject to the HOA assessment hereunder as follows:

paint, repair, replace and care of roofs, gufiers, downspouts, exterior building surfaces (such as

siding), decks, stairways, walks, driveways and other exterior items. Such exterior maintenance,

repair and replacement shall not include glass surfaces or improvements made by an Owner (as

opposed to the HOA) to such exterior area.$. In the event that the need for maintenance, repair or

replacement of the Townhouse is cawed by the willful or overtly negligent act or omission of a

Townhouse Owner, the Owner's family, or the Owner's invitees or renters, the cost of such

maintenance, repair or replacement shall be added to and become a part of the assessment to which

such Owner's Townhouse is subject, aad solely that Owner's Townhouse assessment-

The HOA shall be responsible for the payment of all cost$, charges and expenses incurred in

connection with the operatiorg maintenance, administration and management of the Townhouse
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Common Area and the exterior of the Townhouses (as set forth herein) and the performance of its
other obligations hereunder. The HOA shall operate and maintain areas deslgnated as Townhouse
Common Areas by a simple majority vote of the Townhouses, lvhether or not title to such areas

has been formally conveyed to the HOA.

The Board shall be responsible for taking any necessary action to enforce the covenants, rtghts anil
restictions contained in this Declratioa.

Section 2. Manager. The Board may employ the services of a person or entity (the "Manager"), to
assist the HOA and the Board in managing their affairs and carrying out their responsibilities
hereundet and sueh othet persons or entities (including, but not limited to; attomeys, property
management companies and accotmtants) as the Board deems reasonably necessary or advisable,
whether such persons or entities are engaged furnished or employed by the Manager or directly
by the Board. The Board in the fture of and on behalf of the HOA may enter into agreements for
such services upon such terms as the Board may deem appropriate.

Sectio:r 3. Personal Properly for Common Use. The HOA may acquire and hold tangible *rd
intangible personal property and may dispose ofthe same by sale or otherwise, zubject to such

restrictions, if,any, as may frorn time to time be provided by the Articles of lncorporation or
Bylaws of the Association.

Section 4. Implied Ri$hts. The HOA may exercise any o&er riglrt or privilege and take any action
au&orized by &is Declaration, the HOA's Articles or Bylaws, or the Act or the North Carolina
Nonprofit Corporation Act (Chapter 55A), as may be amended &om, and every other right or
privilege reasonably necessaf,y to effectuate the exercise of any right or privilege or the taking of
any action au&orized herein or therein.

Spction 5. Chanee in Townhouse Commpn Area. In exercising any of the rlgbts provided or
granted under this Declaration, the HOA may not revoke, modify or amend this Declaration in a
manner that teduces the size of the Townhouse Ccmmon Area to less than the area required by the
appropriate governmental authority as of the date of this Declaration.

Section 6. Papenl for items Pursuant to this Peclaradoa. Except as otherwise stated herein, the
HOA shall pay for the items as set forth herein, which shall be part of the annual assessment or a
special ass*ssment.

ARTICLE YI

RIGHTS OF THE BOARD OF DIRECTORS

In addition to the other rights and permitfed actions that the Board has and may take as stated in
herein, the Bydaws and/or the Articles of Iucorporation, either the Board's President, Treasurer
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or Secretary may take any such actions on behalf of and in the name of and at the expense of the

HOA as are reasonable to carry out the Board's rights, duties or obligations set forth in these

Declarations, the By-laws and/or th.e Articles of Incorporation. This inc,ludes, but is not timited
to, incurring expenses; making purchases; opening credit card accounts; opening lines of credit;

opening bank accounts; making deposits; writing checks; wiring money; entering into and

signing contracts; filing documents with the appropriate governmental agencies and authorities;

opening post office boxes; employing attomeys, accountants, managers, contractors, vendors,

agents etc. The President, Treasurer or Secretary rnay delegate, in writing, any of euch righte to
another Board member.

ARTICLE VII

RULES REGARDING CHANGES TO PROPERTY

The HOA desires to maintain the general aesthetic of the Heron Cove Properties and keep the
aesthetic in a generally consistent manner. To that end, if an Owner would like to make
improvements on, additions to or any other change to the exterior of their Torvnhouse, their
Townhouse Lot or a Townhouse Common area near their Townhouse or Townhouse Lot that is
different than what already exists with respect to the exterior of that Townhouse, Townhouse Lot
or Townho ,qe Common Area ('Alteration"), then the Owner must make a u'ritten request to the
Board asking the Board to approve such Alteration and provide the Board with reasonable detail
with respect to such Alteration. Upon reasonable request, the Owner shall provide additional
information and detail to the Board regarding the Alteration. If the Board reasonably determines
that such Alteration is consistent with the desired general aesthetic of the Heron Cove Properties,
then the Board may approve such Alteration by a simple majority vote of the Board members
(each Board member having one vote). Such Alteration will be made at the sole expense of that
Owner. If the Board reasonably determines that such Alteration is not consistent with the desired
general aesthetic of the Heron Cove Properties as set forth in this Article, then the Board may
reject such Alteration by a simple majority vote of the Board members but shall send out such
requested Alteration to the Members for a vote. Notwithstanding the forgoing, if a simple
majority of the Townhouses vote to ovemrle the Board's determination, then such vote of the
Townhouses shall control. All fees and costs associated with an Owner's Alteration request shall
be at the Owner's sole expense.

ARTICLE VIII

PROPERTY RIGHTS

Seqtian 1- Qwea$' Easennqnts of Enioytuenl and Access. Except as limited by this Declaration or
by the rules and regulations adopted by the Board, every Owner and their families, tenants,

renters and guests shall have a right and easement of and access to, from, and over the Common
Area, which right and easement shall be appurtenant to and shall pass with title to every

Towmhouse and Torvnhouse Lot, subject to:

(a) the right of the HOA to charge reasonable admission and other fees for the use of any
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recreational facilities situated or constructed on the Townhouse Common Area and to limit the use

of such facilities to Owners and to their families, tenants, renters and guests, as provided in Section

2 of this Article.

(b) the right ofthe HOA, by a simple majority of a Townhouss vote, to suspend the voting rights
of an Owrrer subject to a hearing on opportunity to present evidence in accordance with $ 47F-3-
107.1 of the Act for any period during which any assessment against the Owner's Townhouse or
Townhouse Lot is unpaid,

c) the right of the HOA by a rrnanimous vote of the Townhouses, to dedicate, sell or tansfer all
or any part of the Townhouse Common Area to any Bublic or quasi-public rlgency, authority or
utility for such purposes and subject to such conditions ils may be unanimously agreed upon by
the Townhouses. Nothing herein shall be deemedto prohibitthe Bomd, without any other
consent, from granting easements over and across the Common Area to any contactor, vendor,

public agency, authority or utility for the installation and maintenance of sewage, utility
(including cable television) or drainage facilities or maintenanee of the Cornmon Area wlen, in
the opinion of the Board, such easements are reasonably necessary. Notn'ithstanding anyihing
herein to the contrary, the Common Area shall be preserved for the perpetual benefit of the

Owners and shall not be conveyed except by unanimous vote of the Townhouses.

(e) the right of the HOA, by unanirnous vote of tle Townhouses, to exehange all orpart ofthe
Townhouse Common Area for other property.

(0 by unanimous vote of the Townhouses, the right of the HOA to expand or add to the

Townhouse CommonArea

G) by unanimous vote of the Townhouses, the right of &e HOA to adopt, promulgate and

enforce nrles and regulations conceming the use of thc Commsn Area.

(h) the right of the Board to otherwise deal with the Common Area as provided herein, the Articles
of Incorporation an#or Bylaws of the Association.

Section 2. Delegation of Use.

(a) family. The right and easement of enjoyment and access granted to every Owner by this
Declaration may be exercised by members of the Owner's family who occupy the Olvner's
Townhouse.

(b) Tenants: Contract Purchasers. The right and easement of eqioyment and access granted to
every Owner by Section I of this Artiele may be assigned by such Owner to hislher guests

tenants, renters or conffact purchasers of such Owner's Townhouse, or a portion of said

Townhouse. So as not to overburden the use of the Heron Cove Properties, if an Owner assigns

said right and easement of enjoyment and access as set forth herein, then so long as such
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assigument is in effect, if a simple majority of the Townhouses vote to agree then &e Owner
qhall terminate such assignment.

(c) Suspe+sion of Rights, The rights of any delegate or assignee of an Owner shall be suspended
by, upon and during a suspension of such Orvner's rights.

S/ithout limiting the generalrty ofthe foregoing, but subject to Article VII (whieh such Article VII
shall contol over this Article \I[I), no Owner or tenan! reftter, gue$t or invitee of an Owner shall,
without the specific prior written unanimous vote of the Townhouses: (i) damgge or waste the
Townhouse Common Area or improvements thereon or remove any trees or vegetation therefrom;
(ii) erect any gate, fence, structure or other improvement or thing on the Townhouse Common
Area; (iii) place any garbage receptacle, trash or debris on Townhouse Common Area (except in
the designated location for such); (ry) fiII or excavate any part of the Townhouse Common Asea;
(v) landscape or plant vegetation on Townhouse Common Area; or (vi) use the Townhouse
Common Area or any part thereof in a manner incousistenr with or in any way interferiug with the
rights of Owners.

(b) Rights and Responsibilitiqs of the Townhouse Lot OwnErq as to Toumhouse Commo.n Area
Easements. Each Owner of a Townhouse or Toumhouse Lot shall pay all property taxes and
other assessments levied against the Owner's Townhouse or Townhouse Lot, including the
Townhouse's prorate portion of sueh tax or assessment as is attributable to a Townhouse
Common Area easemenl.

(c) Rights and R.esponsibilities ofthe HO4. as to CommonArea. The HOA shall have the right
and obligation, which may be delegated to the Board to ensure that the Common Area is
preserved for &e perpetual benefit ofthe Owners, and, to that end, shalt: (i) maintain the
Townhouse Commou Area in its natural or improved state, as appropriate, and keep it free of
impediments to its use by the Owners, (ii) maintain adequate liability insurance covering the
HOA and its Members, Board Members, Directors and Officers, against any loss or damage
suffered by any person with respect to Common Areas or the exterior of aoy and all
Townhouses, (iii) adequate hazard insurance covering the real and personal property owned in
fee by the HOA; and (iv) pay all properly taxes and other assessments levied against all Common
Areas owned in fee by the HOA.

ARTICLE IX

PARTY WALLS

Townhouses shall be separated from one another by walls, which are party walls and shall be
subject to the following special provisions:

Section 1. General Rules of Law to Applv. Each wall which is built as a part of the original
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construstion of the townhouses and placed on the dividing line between the Townhouse Properties
shall constitute apafiy wall, and to the extent not inconsistent with provisions of this Article, the
general rules of law regarding party walls and of liability for Foperty damage due to negligence
or willful acts or omissions shall apply thereto.

Seetion 2. Sharing of Repairs and Maintenance. The cost of reasonable re,pair and maintenance

of a party wall shall be shared by the Townhouse Owners rryho make use of the wall
in proportion to such use.

Section 3. Destruction by Fire or Other Casualtv. If a party wall is destroyed or darnaged by fue
or other casualty, any Owner who has used the wall may restore if and if the other Owner(s)
thereafter make use of the wall, they shall conribtrte to the eost of restoration thereof in
proportion of such use but without prejudice to the dghts of any such Ovmer(s) to catl for larger
contribution from the others under any rule of law regarding liability for negligence or willful
acts or omissions.

Section 4. Weatherproofing. Notwithstanding anything inconsistent or to the contary, Owner(s),
who by his&erltheir/its overt negligence or willfuI act or omission ftmses the party wall to be
exposed to the elements shall bear the whole cost of furnishing fie necessary protection against
such element.

Section 5. Right to ContibutionRpns udlh "Land. The right of any Orrner to contribution from any
Ownerunder&isArticle shall be appurteaanttothe land and shallpass to such Ownels successors

in title.

Section 6. Certification by Adjoining Propertv Owner ThatNo Contribution Is Due. If any

Owner desires to sell hislher/theirlits Townhouse, such Owuer, in order to assure a prospective
purchaser that no Owner of an adjoiping Townhouse has a right of conribution as pmvided in
this Article, B&y request the adjoining property Owner to make a certification that no right of
contribution existso whereupon it shall be the duty of each adjoining properly Ownerto make
such certification immediately upon request, and without charge. However, if the adjoining
property Owner claims a dght of contribution, the certification shall contain a recital of the
amount claimed.

ARTICLE X
EASEMENTS

$ection 1. Agcess and Utilitv Easemeats. Easements for the installation and maintenance of
driveways, walkways, water, gas, telephone, cable television and electric povrertransmission lines,

sanitary sewer and storm water drainage facilities and for other utility installations are reserved as

shown on the recorded plats of the Tormhouse Properties. The HOA may reserye or grant

easements over the Townhouse Common Area as provided in this Declaratiou. Within any such
easement herein provided, no structure (excluding Townhouses), planting or other material shall
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be placed or perrnitted to remain which may interfere with the installation or maintenance of the
utilities installed thereon, or which may change the direction of flow or drain4ge of waterthrough
drainage prpes or channels constructed in such sasements, unless the Townhouses unanimously
vote otherwise.

For a period of thirty (30) years from the date hereof, Arbutina ProSerties, LLC, a North Carolina
limited liability company ('?rbutira') has, for imelf and its employees, agents, suecessors and

assigos, an easement upon and a rlght of ingress, sgress and regress on, over and under the
Townhouse Properties for the purposes of constructing and maintaining water, sewer, gas, storm
water drainage and retention, telephone, cable television, and electric, and other utility facilities to
the extent required by any applicable governmental entity or deemed by the Board that Arbutina
is required to perform. The Board shall give reasonable notice of its intent for Arbutina to take

such actionto each Ownerwhose Townhouse Lot is atrected.

Section 2. Easements for Governmental Access. An easement is hereby established over the

Townhouse Common Area and Towr*rouse Properties for the benefit of applicable govenrmental

ageneies for iastalling, removiag, and reading water met&s, maintaining aod replaeing wbter and

sewer facilities, and acting for other purposes consistent with pubtic safety and welfare, including,
without limitation, law enforcement, fire protection, garbage collection and the delivery of mail.

Section 3. Ownet's Easement aad Bight of Enary for Repair. Mairteaance and Recoqstruction. If
any Toumhouse or other structure is located closer than five (5) feet from its lot line, the Owner
thereof shall have a perpetual access easement over the adjoining Townhouse Lot to the extent
reasonably necessary to perform repair, maintenance or reconsffuction of such Owner's
Townhouse or other structure" Such work shall be done expeditiously, and, upotr completion of
the worh such Owner shall, at such Owner's sole exllense, restore the adjoining Townhouse Lot
to as nemly the same condition as that which existedpdorto the commencement ofthe work as is
reasonably practicable. No fence shall be erected within $lch area adjoining a Townhouse, unle$s,

by unanimous Townhouse vote, the Townhouses agree otherwise.

Section 4. Association's. Easemq$t.and Big,ht of Entr,v. Tbe HOA, for itself and its employees,

agents, contactors, subcontractors and invitees, shall have aperpetual access easement over eack

Townhouse Lot to the extent reasonably necessary to perform its duties and responsibilities as set

forth herein.

Section ,5. Easement Over To\rynhouse Common Area. A perpetual, non-exclusive easement over
the Townhouse Cammoo Area is hereby granted to each Onmer and such Owner's falnily
members, guests" invitees, renters and tenants of such Owner except as otherwise expressly
provided herein.

Page 13 of 19



ARTICLE XI
INSURANCE

Section l. Bonds. The HOA shall procure and maintain adequale liability insurance covering tle
HOA and fhall procure and maintain ofEcer$', directors'and employees'liability insurancg and

such other in$lrance as it deems necessary or advisable. The HOA may cause aey or all persons

responsible for collecting and disbursing monies of the HOA to be bonded.

Sectior-r 2. Casualty Insurance. The HOA shall maintain casualty insrnance regarding the
Townhouse Property, the Townhouse Common Area and the exterior of each Townhouse in the

narre of and the ptoceeds theteof shall be payable to the, HOA as Trustee fot all Owners and
Security Holders as their interest may appcar. Such insurance shall be in an amount equal to, but
not less than the firll insurable value of the Townhouse Properly, the Townhouse Common Area
and the exterior of each Townhouse on a replacement cost basis and shall insure against such risk
and contain such provisions as the Board from time to time shall detennine. Such insurance shall
irrclude replacement costs associated with replacing the exteiiot $tructure of each Totmhouse
inwmd to the unpainted sheetrock within the property at the time of conveyance to the Owner. The
Owne(s) are responsible for maintaining insurance covering the replacement cost of all fixtures
included within the Owner(s)' Townhouse at the time of conveyance to such Owner(s), including,
but not limited to, appliances, floor coverings, wall coverings, window accessories and light
fixtrues-

Section 3. Deductible. Any insurance, purchased by the HOA may be subject to a deductible so

that the total amount of insurance, after application of the deductible, shall not be less tbang0o/o

of the replacement cost of the insured properly at the time the insurance is purchased and at each

reaewal date, exclusive of land, excavation, fouudations asrd other items notmally excluded ftom
property polieies. In the event of a loss or damage to any part of a Townhouse which a Townhouse

Owner is obligated to maintain, repair or replace which may be covered by insurance maintained

by the HOA, the deductible shall be paid by the Owners affected. Whenever such loss or damage

occurs which may be covered by the insurance maintained by the HOA, the deductible shall be
paid onpto mtabasis based onthe amount of covered locs or damage received by the respective
Townhouse Owner(s).

Section 4. Unavailabiliw of Insurancp._Should for any reasons the insurance required by carried in
accordance with this Article not be reasonably available, which shall include availability at a
teasonable cost, as dstermirled by the Board, the Board sha1l ptomptly send written notice of that
fact. Upon sending such notification, the HOA shall be relieved of its obligations to carry such

insurance until and only unfil zuchtime as such insurance can be reasonably procured.

Seqliqn 5. Subrogation. A1l policies ofphysical damage insurance shall contain waivers of
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subrogation and of any reduction of pro-rata liability of the insurer as the result of any insurance
carried by an individual Owner or of the invalidity arising from any acts or omissions ofthe
insured or any Owners.

Section 6. Insurance . The Board, scting on behalf of the HOA, shall receive any insurance
proceeds payable to the HOA, as Insurance Trustee, and shall maintain such funds in such

capacily, for the benefit of the HOA and Townhouse Owners to be benefited thereby. No
Townhouse Owner, nor auy party claiming through any Owner shall have any claim against the
HOA, the Board, or the officers, managers, employees or agents of the HOA, relating to the
collection and disposition of any insurance proceeds, as long as such collection and disposition
was made by such persons in good faith. Any such collection or disbursement made following
receip of an opinion from an attorney licensed to practice larnrin the State ofNorth Carolina,
engaged iadependendy by the HOA, shall be conclusively deemed a collection or disbursement
made in good faith to the extent made in reliance thereon. To the extent there are any expenses

incurred by the Board acting as Insruance Trr.rstee, such expenses shall be deemed a cornmon
expense, and may be deducted by the Board and wi& respect to the Board &om aay insuntnce
proceeds received prior to disbursement or may be collected in the nature of an Assessment.

Section 7. Individual Policy for Townhouse Owners. Each Townhouse Owner may sbtain
insurance, at such OwRer's own expense, affording personal properly, additional living experse,
personal liabitity and any other coverage obtainable, to the extent and inthe arnount $rch Owner
deems recessary to protect his own interests; provided that any such insurance shall contaia
waivers and shall provide that it is without contribution as against the insurance purchased by the
HOA, If a easualty loss is sustained and there is a reduction in the amount of the proceeds that
would otherwise be payable on the insurance purchased by the HOA due to the pro-ration of the
insrrance prnchased by an Owner under this Sectiou slreh Owner shall be liable to the HOA to
the extent of such reduction and shall pay the amount of such reduction to the HOA upon demand,

and assign the proceeds of such Ormer's insurance, to the extent of such reduction, to the HOA.

Section 8. Other Insurance. The Board on behalf of the HOA may procure such other insruance,
as it may from time to time deem appropriate, to protect the HOA, the Board members or the
Owners, including owners and directors' errors snd omissioo$ covemge- By rxranimous
Townhouse vote, such procurement may be rejected an{ therefore, aot permitted to be
purchased.

ARTICLE XII
GENERAL PROVISIONS

Section 1. Enforcemeat. The Bomd or any Townhouse Owner shall have the right to enforce, by
proceeding at law or in equity, all restrictions, conditiors, covenasts, reservations, liens and

charges now or hereafter irnposed by the provisions of Declaration. Failure by the Board or an
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Owner to enforee any covenant or restriction herein contained shall in no event be deemed a

waiver ofthe rlght to do so thereafter. Further, the Board shall have the right to record in the
appropriate land records a notice of violation of this Declaration or the Bylaws of the
Association, or any ruleso regulations, use resfuictions, or desrgn guidelines promulgated by the
HOA and to assess the cost of recording and removing such notice against the Owner in violation
of the Decldration.

Section 2. Severability. If any termo restrictiorL covenant" condition or provision of this
Declaration is held by a court of competent jurisdiction to be invali{ void or unenforceable, the
remainder ofthe term, reshictiono covenant, condition and provision shall remain in full force
and effect and inno uray shall be affected impaired or invalidated.

Sqction 3.. Arnendmert of this .Declaration. This Declaration may be arnended solely by a

uutnimous vote of the Townhouses. Any such arnendment shall be effestive upon recording of
same in tlre applicable public registry for Brunswick County, North Carolina. No amendment shall
be binding upon any Townhouse or Townhouse Owner until fifteen (15) days after a copypf such

amendment has been provided to such Owner.

The covenants and restrictions of this Declaration, and any amendments thereto, me appurtenant
to and shall run with and be binding upon the Heron Cove Properties and the Owners thereof for
a tetm of traienty-five (25) years ftom the date this Declaratioa is recorded, after which time they
shall be automatically extended for successive periods of ten (10) years uuless terminated or
amended by a unanimous vote of the Townhouses.

Section 4. Interpretation. Headings used hercin are for indexing pu{poses only and shall not be

used as a m€ans of interpreting or construing any provision hereof, Unless the context otherwise

requires, the use herein of the singular shalt inctude the phual and vice versa: the use of one

gender shall include all genders; and the use of,the word "including" shall mearr "including, but
not limited to". This Declaration and the provisions thereof shall be construed and erforced in
accordance with the laws of the State ofNorth Carolina.

Sqction 5. Subdivision of Lots. No Townhouse or Townhouse Lot may be subdivided by sale or
otherwise so as to reduce the total Tawnhouse area or Tovmhouse Lot shown on the recorded plat,
except by the unanimous vote ofthe Townhouses an{ ifrequired, by the appropriate govemmental

authority.

&etion 6. Enforcexment. The HOA shall not be obtlgated to take action to enforce any covenant,
restiction or rule which the Board reasonably determices is, or is likely to be consffued as,

inconsistent with applicable law, or in any case in whieh the Board determines that the HOA's
position is not skong enough to justi$ taking enforcement actions. Any such determination shall
not be construed as a waiver of the right to enforce such provisions under other circumstances or
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to estop the HOA from enforcingany other covenant, restriction or rule.

Section 7. Notices and Meetings. Any and all meetings (including, but not limited to, HOA
Board meetings) may be attended by phone, virtually {such as by Zoom, facetime, Webex etc.),
or by written proxy at that Member's sole discretion and such Member will be deemed oopresenf'

at that meeting. In-person meetings shall never be required.

Forthe avoidance of doubt, any and all communications, votes, notices and other documents or
information may be communicated by email unless expressly stated otherwise herein.

ISTGNATURES ON FOLLOWING PAGE]

[Remainder ofpage intentionally left blank]
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fn Witness Whereof, the undersigned being the Declarant herein, has hereunto set its hand and
sealthis---'O@ l\;i

,i',-'" i- : 'L )r'.r'.i'' j 
'

DECLARANT:
Heron Cove of Oak Island Home Owners Association, Inc. a North Carolina non-profit
corporationt,; U^M"A^A
By: Aimee Harmelink
Title: As Secretary of the Board of the Heron Cove of Oak Island Home Owners Association,
Inc., and not in any personal capacrty.

DateExecuted: 0l la5/d oJ 3

STATE OF North Carolina
COT NTY OF Wake 

.

I, a Notary Public in and for the State and County aforesaid certi& that the following
personally appeared before me this day and being autlorized to do so, acknowledged to me that
she signed the foregoing document for and in behalf of ftreron Cove of Oak Island l{ome
Owners Association, fnc. for &e prrrpose stated therein and in the capacity indicated and I either
have personal knowledge of the identity of the person or I have seen satisfactory evidence of
identity by current state or federal identification with the person's photograph:
Aimee l{amelink - as Secretary of and on behalf of ths Board of Directors of Hsron Cove of
oak Island Home owners Association, Ioc., and not in her personal capacity.

.v\

Date: Januarye\ 2023

(Stamp/Sea1)

NOTARY PUBLIC
My Commission Expires: t? f :lusc

gor44,

A(rg;rg
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EXHIBIT "A"

Townhouse Property

Being ail of the Heron Cove Townhouses, Building 70004 and Building 70008, containing six
(6) residential Units numbered 1 through 3 (Building 7000A) and I through 3 @uilding 7000B)

inclusive, as the same appears on a plat thereof recorded in Map Cabinet 124 at Page 65 of the

Brunswick County Registry, reference to which plats is hereby made for a more particular

description.
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