DECLARATION OF CONDOMINIUM
BIRCH CREEK II CONDOMINIUMS

BIRCH CREEK PARTNERSHIP, a Limited Partnership, doing business
in the State of North Carolina, hereinafter called "Declarant"”
being the owner in fee siumple of the property hereinafter
described, hereby submits said property to condominium ownership
pursuant to Chapter 47C of the North Carolina General Statutes, and
to that end does hereby publish and declare that all of said
pProperty 1is and shall be held, conveyed, hypothecated, encumbered,
used, occupied and improved subject to the following covenants,
conditions, restrictions, uses, limitations and obligations, all of

which shall be deered to run with the land and shall be a burden to

Declarant, 1its successors and assigns, and any person acquiring or

owning an interest in the pProperty and improvements, their

grantees, successors, heirs, executors, administrators, devisees

and assigns.,

1. DEFINITIONS. As used herein and in the By-Laws attached

hereto and in all amendments hereto, unless the context requires

otherwise:

A. "Act” means the "North Carolina Condominium Act® set
forth 1in Chapter 47C of the North Carolina General
Statutes, as such may be supplemented or amended
from time to time.

"Assessment” means a share of the funds required for
the payment of Common Expenses which from time to
time 1s assessed against the Unit Owner by the
Association.

"Association” means the entity responsible for the
operation of the Condominiums pursuant to the Act,
whether or not incorporate, which entity includes
all of the Unit Owners acting as a group in accor-
dance with the Articles of Incorporation, By-lLaws
and Declaration. The "Association® shall be named
BIRCH CREEK II HOMEOWNERS.ASSOCIATIOH, INC.

"Board of Directors" or "Board” means the Board of
Directors of the Assuciat}on and "Director® means a
member of said Board of Directors.

"Building® or "Buildings” shall mean all structures
and improvements now or hereafter erected upon the
Property, unless otherwise identified or defined

herein.
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"By-Laws"™ means the By-Laws for the government of
the Association as they exist from time to time. A
copy of the initial By-Laws are attached hereto as
Exhibit F and made a part hereof by reference.

"Common Areas and Facilities™ means the portion of
the Condominium Property owned, 1in wundivided
interest, by all the owners, as more specifically

set forth herein.

"Common Expenses”™ include the expenses of admini-
stration, maintenance, operation, repalr and
replacement, (including a capital reserve for
repalir, maintenance and replacement), of the Common
Areas and Facilities, and other expenses declared by
the Association to be Common Expenses, as further
defined in the Act.

"Common Surplus® shall mean and refer to the balance
of all revenues of the Association remaining after
the deduction of the Common Expenses.

Common Surplus shall be used to reduce the Assess-
ments for members for the following fiscal year of
the Association, based upon the proposed budget for
the Association for the following fiscal year.

"Condominium®” means real estate, portions of which
are designated for separate ownership and the
remainder of which is designated for common Owner-
ship solely by the owners of those portions.

"Condominium Documents®™ means this Declaration, the
Articles of BIRCH CREEK II HOMEOWNERS ASSOCI2TION,
INC., By-Laws, the Rules and Requlations promu! ated
by the Board of Directors of the Association, and
all other exhibits attached thereto and all other
documents and regulations Promulgated pursuant to
the authority created herein and in the Act, and as
such documents shall be amended or supplemented from
time to time.

"Declarant™ means BIRCH CREEK PARTNERSHIP, its
Successors and/or assigns, or any person or group of
persons acting in concert who

(1} as part of a .common promotional plan offers to
dispose of his or its interest in a Unit not
previously disposed of, or

(2) reserves or succeeds to any special Declarant
Right.

"Declaration® means this instrument as it may be
from time to time amended or supplemented.

"Development Rights® means any right or combination
of rights reserved by Declarant in the Declaration
to add real estate to a Condominium; to create
units, common elements, or limited common elements
within a Condominium: to subdivide units or convert
units 1into common elements; or to withdraw real

estate from a Condominium,

"Limited Common Area and Facilities® means and
includes those Common Areas and Facilities which are
reserved for the use of a certain Unit or Units to
the exclusion of any other Unit or Units, as more
specifically defined herein.
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P. "Mortgagee® means a beneficiary under a mortgage or
Deed of Trust.

Q. "Person® means a natural person, corporation,
business trust, estate, trust, partnership, Associa-
tion, joint venture, government » governmental
subdivision or agency, or other legal or commercial

entity.

shall mean or refer to the plans and speci-

s of the Condominium prepared by Robert H.

Registered Land Surveyor,

Registered Architect, recorded under the
name of the condominiums in the Condominium Map Book
or Unit Ownership File in the Office of the Register
of Deeds in New Hanover County, in Condominium Plat

Book ? at Pages {ﬂg through [53 and
attach hereto as Exhibit ®D", Sheet 1 through 6,
and incorporated herein by reference.

"Property” means and includes the land described in
Exhibit ®"A%, attached hereto and incorporated herein
by reference, together with any Buildings and
1mprovements located thereon.

"Special Declarant Rights® means rights reserved for
the benefit of Declarant to complete 1mprovements
indicated on Plats and Plans filed with the Declara-
tion as required by North Carolina General Statutes,
Section 47C-2~109; to exercise any Development Right
as specified in North Carolina General Statutes,
Section 47C-2-110; to maintain sales offices,
management offices, signs, advertising the Condo-
minium and models pursuant to North Carolina General
Statutes, Section 47C-2-115; to use and/or reserve
easements through the Common Elements for the
purpose of making improvements within the Condo-
minium or within real estate which may be added to
the Condominium as allowed by North Carolina General
Statutes, Section 47C-2-116; to make the Condominium
part of a larger Condominium as provided for in
North Carolina General Statutes, Section 47C-2-121;
or to appoint or move any officer of the Association
Or any executive Board member during any period of
Declarant control as provided in North Caroclina
General Statutes, Section 47C-3-103(d).

"Unit" or "Condominium Unit® means a part of the

Property which is to be subject to private ownership
and use, as designated on the exhlbits‘attacped to
this “Declaration™ and as further defined in the

Act.

V. "Unit Owner® or "“Owner" means a person or entity, or
any combination thereof, who owns a Unit.

2. DESCRIPTION OF PROPERTY. All that certain lot, parcel,
ooyl UF FROPRRIY

Plece or plot of land with the Buildings and improvements thereon
erected or to be erected situated, lying and being in the City of
Wilmington, County of New Hanover, State of North Carolina, and

more particularly described in Exhibit "A"™ attached hereto and made

a part hereaof.
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Declarant submits only that portion of the land described in
Exhibit "A" attached hereto upon which Phase 1 of BIRCE CREEK I1I
CONDOMINIUMS is currently constructed. The Property hereby sub-
mitted is more particularly described in that Condominium Plat
recorded in the Office of the Register of Deeds of New Hanover
County in Condominium Plat Book 9 at Pages J4Q through
gg - Nevertheless, Declarant hereby reserves the right and
option, but not the obligation, to expand the Property subject to
this Declaration by adding all or any portion or portions of the
land described in Exhibit "B" and shown as the area designated
"FUTURE DEVELOPMENT" in Exhibit "C", Pages 1 and 2, of this

Declaration to the coverage of this Declaration.

3. EXPANSION OF THE PROPERTY SUBJECT TO THIS DECLARATION.
— = a2 3P 1315 DECLARATION.

A. By this Declaration the Declarant submits only the

land described in Exhibit "A", together with the improvements

thereon, and the same shall be known as BIRCH CREEK II
CONDOMINIUMS, Nevertheless, Declarant hereby reserves the right
and option, but not the obligation, to expand the Property subject
to this Declaration by adding all or any portion or portions of the
land described in Exhibit "B*, attached hereto and made a part
hereof and as further shown as the area designated “"FUTURE
DEVELOPMENT" upon the Plat recorded in the Office of the Register
of Deeds for New Hanover County in Condominium Book & at Pages

MS _ through /53 and shown as Exhibit “C* attached hereto.

Condominium. Nor does Declarant make any representations about the
order in which those portions or parcels may be subjected to
Development Rights.

B. Such expansion shall occur, i1f at all, by the
recordation of one or more amendments or Supplemental Declarations
to this Declaration, which amendment (s) shall be executed by the
Declarant or its successors and assigns. The recordation of any

such amendment, and expansion of the Property subject to this
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Declaration effectuated thereby, shall not require consent or
ratifipation of any Unit Owner nor the Association.

C. The right and option described in sub-paragraphs A
and B above shall terminate on December 31, 1999, and shall be
subject to the conditions, restrictions and limitations set forth
in sub-paragraphs D, E, F, and G, of this paragraph 3. However, if
Declarant does not ccmplete the eéxpansion contemplated within the

time specified herein,

sion, which said amendment shall not require the consent or rati~
fication of any Unit Owner or the Associration.

D. If the Declarant adds all the land described in

Peclaration by such expansion. If Declarant adds any portion or
portions of the aforesaid land, the Declarant covenants and agrees
that with respect to any such portion the density of Units shall
not exceed an average of 17 Units per acre,.

E. The Declarant covenants and agrees that all Build-
ings containing Units built on any portion of the land added to and
made subject to this Declaration shall be not more than three
stories in height above finished grade and shall use wood, vinyl
siding, stucco or brick exteriors, or combination thereof.

F. It 1s understood and declared that the undivided
fractional or percentage interest owned by each Unit Owner of Units
in BIRCH CREEK 1II CONDOMINIUMS, PHASE 1, 1n the Common Areas and
Facilities of BIRCH CREEK II CONDOMINIUMS, PHASE 1, 1s as stated
hereafter. However, it is further declared that in the event the
Declarant, pursuant to the provisions of this Article, adds to or
expands the Property, and therefore the number of Units, Unit
Owners, and Common Areas and Facilities subject to this Declaration
and the jurisdiction of the Association, then consequently the
fractional or percentage interest owned by each Unit Owner of Units

1n BIRCH CREEK IX CONDOMINIUMS, all phases, in the expanded Common

Areas and Facilities of BIRCH CREEK II CONDOMINIUMS, all phases,
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shall necessarily have to change from that as established here-
after. It 1s further understood that the Act pProvides that the
fractional or percentage undivided interest of each Unit Owner in
the Common Areas and Facilities as expressed 1in any Declaration
shall have a permanent character and shall not be altered except
with the unanimous consent of all Unit Owners expressed in an
amended Declaration duly recorded. Therefore, in the event the
Declarant adds to or expands the Property subject to this Declara-
tion, pursuant to this Article, then every Unit Owner of Units in
BIRCH CREEK II CONDOMINIUMS, any phase, by the acceptance of the
deed for his Unit shall be deemed to have specifically agreed for
himself, his heirs, devisees, successors and/or assigns that the

Declarant shall have the exclusive right and power, as attorney-in-

fact for every Unit Owner, to establish the undivided fractional or

percentage interest of each such Unit Owner in the expanded Common

of BIRCH CREEK II CONDOMINIUMS, all phases, to be appurtenant to
additional Units of BIRCH CREEK IT CONDOMINIUMS, and, therefore,
(a) the 1liability of each Unit Owner for Common Expenses, not
spec1fically assessed, (b) the interest of each Unit Owner in any
Common Surplus, and (c) the voting rights in the Association of
each Unit Owner; which such undivided fractional or percentage
interests shall be stated in any supplement to this Declaration
required to be executed and recorded in the Office of the Register
of Deeds of New Hanover County, North Carolina, in order to expand
or add to the Property subject to this Declaration as is provided
for hereinabove. It is hereby declared and agreed that the
Declarant shall establish said undividedq interests without prior
consultation with or consent of any Unit Owner of any Unit in BIRCH
CREEK II CONDOMINIUMS, any phase or the Association; and, that, the

Declarant covenants and agrees To establish such undivided frac-

tional or percentage interests for all Units at such times as may
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be necessary pursuant to this Article in the proportions that the
square footage of heated floor space 1in each Unit bears to the
total square footage of heated floor space of all Units on the date
of the Supplemental Declaration, or Declarations. In determining
such square footage of heated floor Epace for any Unit existing or
added to or made subject to this Declaration, all basements,
attics, garages and porches (whether open or closed in) shall not
be considered in establishing the Square footage of heated floor
space of any Unit.

G. Declarant anticipates that all Units built in future
phases will be substantially similar in architectural style,
quality of construction, size and will be otherwise compatible with
existing Buildings, but Declarant cannot and does not make any
assurances of same. Nothing herein shall be deemed to limit or
alter Declarant's right, hereby reserved, to vary the internal
layout or exterior configurations of any Units hereafter con-
structed and Declarant makes no assurances SO0 long as Declarant

substantially conforms with the provisions of this paragraph 3.

4. DESCRIPTION OF BUILDINGS AND UNIT DESIGNATIONS.
——————————— e P RSl Lo LLNAY LONS

A. DESCRIPTION OF BUILDINGS. The Declarant has con-
structed or will construct, upon the Property described in Exhibit
"A" attached hereto, one or more multi-Unit Buildings to be used
for residential and lodging accommodation purposes, as hereinafter
provided. A Plat of survey of the Property by Robert H. Goslee,
R.L.S., showing the location of the Buildings is attached hereto
and made a part hereof as Exhibit "D*. The multi~-Unit Buildings
are more particularly described in the Plans of those Buildings, a
copy of the Plans is attached and included as a part of Exhibit "D"
hereto attached, showing all particulars of the Building as
required by law. Typically and in general, each Unit has either
one oOr two stories depending on the floor plan of same, and is
constructed principally of concrete block with stucco, wood, vinyl
siding or brick veneer, or wood frame with wood or brick veneer.

The first floor is of concrete, the second floor is of wood
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construction. All interior walls are wood or steel studs with
wallboard facing with stripped seams and painted. The roof 18 of
approved asphalt shingles.

B. UNIT DESIGNATIONS.

A. Designation. The Unit designation of each
dwelling Unit, its location, approximate area, and immediate Common
Areas and Facilities to which it has access and other data neces-
sary for its proper identification are set forth in Exhibit *“p*"
attached hereto and made a part hereof. Each Unit is identified by
Phase Number and Unit Number.

Description. Each Unit is bounded vertically
from the top of the first floor slab to the underside of the

finished roof shingles. Each Unit is bounded horizontally by the

inside of all ocutside walls and the walls separating Units, which

are shown on said Plans, subject to such encrxoachments as are
contained in each Building, whether the same now exist or may be
caused or created by existing construction, settlement or movement
of the Building, or by permissible repairs, construction or altera-
tions. Typically and in general each two story Unit will have
three bedrooms and two and one-half baths. Each one story Unit
typically will have two bedrooms and two baths. The one story and
the two story Units will each contain the following rooms: living
room/dining room combination, kitchen, laundry room, garage and
attics.
5. COMMON AREAS AND FACILITIES.
A, The Common Areas and Facilities consist of the

following:

(1) The land on which the Building is erected and
lands surrounding the Building is as more
fully described in Paragraph 2 above except as
may be designated Limited Common Areas in
Paragraph 6 below.

All common foundations, columns, girders,
beams, supports, load-bearing walls, and other
structural members.

All yards, roads, driveways, parking areas,

walkways and paths except as may be designated
Limited Common Areas in Paragraph 6 below.
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(4) All roofs, exterior walls anpd interior walls
except those non-load bearing partition walls,

non-common chases and suspended ceiling wholly
with a Unit,

All central and appurtenant installations,
apparatus and equipment for utility services,
including, but not 1limited to, power, 1light,
Jgas, water, telephone, sewer, mail, irrigation,
and trash disposal, if any, supplied for the
use and convenience of the Unit Owners except

as may be designated Limited Common Areas in
Paragraph 6 below.

All fences which are located upon any common
areas, 1including limited common areas. Spe-
cifically, any fences constructed by Declarant
which encloses any courtyard, patio, refuse
receptacle and any other limited common area or
common area and facility.

All other parts of the Property and all appara-

tus and 1installations existing in the Building
or upon the Property for common use or neces-
Sary or convenient to the enjoyment, existence ,
maintenance, or safety of the Property, includ-
ing, but not limited to the concrete walkways
and irrigation system.

B. Declarant anticipates that a small park area will be
constructed and subjected to this Condominium. The park shall
consist of walking trail, benches, general common recreational
areas, Deciarant makes no assurances that the park will be
completed or subjected to the Condominium project nor, if the park
1s in fact subjected, a time within which the park will be com-
pleted and made a part of the Common Areas. If the park 1is
completed and subjected to this Condominium as Common Areas, the

upkeep and maintenance of same shall be the responsibility of the

Association as with the other Common Areas and Facilities of the

Condominium.

C. The undivided interest of each Unit Owner in such
Common Areas and Facilities at the time of filing this Declaration
of Condominium is as set forth in Exhibit "E" attached hereto and
incorporated herein. The undivided ownership interest of each Unit
Owner in the Condominium will be subject to change as and when the
Condominium 1is expanded, if it is so expanded, all pursuant to

Article 3 of this Declaration.

6. LIMITED COMMON AREAS AND FACILITIES. The Limited Common
————— e eed A FALLLLILIES.

Areas and Facilities appurtenant to each Unit are as follows:
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A. The surface areas and railings of any decks access-
ible by normal means solely from the Unit;

All non-load bearing walls located entirely within
the Unit;

All materials, including but not limited to, studs,
sheet-rock, plywood, carpet, paint, paneling, tile,
vinyl or brick, attached to, or on, the inside
surfaces or perimeter walls, floors, and cellings of
the Unit;

All doors, windows, screens, ventilation fans and
vents located entirely within the Unit or extending
into the Unit from the perimeter walls » floors or
cellings thereof;

All porches, whether open or enclosed, patios,
courtyards (whether open or enclosed), balconies,
decks, door steps, stoops, shutters, awnings and
window boxes which are appurtenant to and adjoin
each Condominium Unit and are intended for the
exclusive use of the Condominium Unit to which it
adjoins. Those areas are more specifically
identified by hash lines shown on Exhibit *“p*
attached hereto and incorporated herein by refer-
ence, a copy of same which is recorded in
Condominium Map Book _4 at Page /49-/843 of the New
Hanover County Registry;

Any area adjoining and appurtenant to any Unit which
1s fenced by the Declarant.

All air handling Units, ducts and components includ-
ing air-conditioning Units or equipment appurtenant
to and used by an individual Unit (whether inside or
outside of Unit) and all water, power, telephone,
television and cable television, electricity,
Plumbing, gas and sewer lines located in the Unit;
provided, however, that the portion of said lines
located i1n a common compartment for, or installation
of, such lines shall be general Common Areas and
Facilities as described above;

All other areas which are depicted as Limited Common
Areas on the Plats and Plans of the Condominiums
which are recorded in Condominium Plat Book 9 at
Page p9-/83 of the New Hanover County Registry and
attac:.ed hereto as Exhibit “C® and Exhibit "D".
The Limited Common Areas and Facilities which are appurtenant to
any unit(s) shall not be separated therefrom and shall pass with
title to any unit(s), whether or not separately described. Subject
to the limitations contained herein, the owners of any unit(s)
shall have exclusive (100%) use, possession and control of the
Limited Common Areas and Facilities appurtenant to such Unit.

7. USE. Subject to the right of the Declarant specifically

reserved hereby to construct models and a sales office to assist or

facilitate the sale of Units, the Building and each of the Units
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provided, however, that Declarant reserves the right to

construct models and one or more sales offices to assist or facili-

tate the sale of Units. The sale offices or models may, but are

the Plats and Plans and shall carry with it the rights and respon-
sibilities of ownership of a Unit in the Condominium, including,
but not limited to, the responsibility to pay its Pro rata share of
Common Expenses. Further, Declarant reserves the right to use all
recreational and other Common Areas for 1its reasonable sales
efforts whether the sales office of model is a Condominium Unit or
not.

The residential use contemplated by this Paragraph cannot
be changed, amended, or modified without the written consent of the
Owners of majority of all Units.

8. PERSON TO RECEIVE oERVICE OF PROCESS. George Rountree,
I11, 1s hereby designated to receive Service of Process in any
action which may be brought against or in relation to these Condo-
minium Units. Such person’s residence or place of business s 11

Ssouth Fifth Street, Wilmington, North Carolina, 28401, which is

Each Unit and all Common Areas ang Facilities
and Limited Common Arezs and Facilities are hereby subjected to an
easement for the repair, maintenance, expansion, reduction, inspec-

tion, removal, relocation or other service of or to all gas,
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electricity, television, telephone, water, plumbing, sewer, util-

pipes, wires, ducts,
cables, conduits, public utility lines and any other Common Areas
and Facilities located in any of the other Units and serving his
Unit. Each Unit shall be subject to an easement in favor of the
owners of all other Units to use pipes, ducts, cables, wires,
conduits, public utility lines and any other Common Areas and
Facilities serving such other Units and located in such Unit.
The 1initial and subsequent Boards may grant or assume
easements, leases or licenses for utility purposes for the benefit
of the Property, including the right to install, lay, maintain,

repair and replace water lines, Pipes, sewer lines,

Units, and/or Common Areas and Facilities and Limited Common Areas
and Facilities; and each Unit Owner by accepting a Deed to a Unit
grants to the Board, or its designee, the irrevocable power of
attorney to execute, acknowledge and record for or in the name of
the Association or each Unit Owner such instruments as may be
necessary to effectuate the foregoing.

In the event any portion of the Common Areas and
Facilities encroaches upon any Unit, or any Unit encroaches upon
any other Unit, or any Unit encroaches upon the Common Areas and
Facilities, (whether the same now exists or may be caused or
Created by existing construction, settlement or movement of the
Buildings, or by permissible repairs, construction or alteration),
a valid cross easement for any such encroachment, or encroachments,
and maintenance of same is hereby created.

The Declarant hereby reserves unto itself and 1ts succes-

sors and assigns, and any Person, firm or corporation claiming by,

through or under it, the perpetual and alienable right and easement
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over, through, across and upon all the streets or roadways in the
Condominiums as shown in Exhibit "C* and Exhibit

attached, as those Exhibits may be amended or changed as Declarant
exercises development rights for the purpose of ingress and egress
to the Property described in Exhibit "B" hereto attached.

Declarant further reserves for itself, its successors and
asslgns an easement in and to all utility easements, and facilities
and services installed thereon provided by, through and with the
utility easement, shown on Exhibit "C" and Exhibit "D", as those
Exhibits may be amended or changed as Declarant exercises develop-
ment rights, or as otherwise granted.

10. MAINTENANCE.

A. Without 1limiting any insurance voluntarily carried

by the Association on Limited Common Areas and Facilities, all

Limited Common Areas and Facilities, as described in Paragraph 6
hereof, shall be maintained (and, 1f Owner desires, insured) by the

Owner. Any replacements or substitutions of such Limited Common

Areas and Facilities shall be compatible with any Common Areas and

Facilities affected thereby. The Association shall not be respon-
sible for repairing, maintaining, or insuring such Limited Common

Areas and Facilities.

B. The Owner of the dwelling Unit to which a deck or
decks, patio, courtyards, or porches, or any area fenced by the
Declarant which is contigquous with any Unit, are appurtenant shall

be responsible for the upkeep,

change in color, material or finish shall he made, and no additions
or fixtures shall be made without express written approval of the
Board of Directors, based on actual samples and drawings of the
proposed change acceptable to the Board. All remaining structural

portions of the deck, patio, porch or fences shall be considered
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Common Areas and Facilities as provided for in the remaining
sections of this Declaration including specifically the mainten-
ance, repair, and upkeep of same.

C. All parts of a Condominium Unit shall be kept in
good condition and repair by and at the expense of the Owner. The
Unit shall be maintained by the Owner in a clean and safe condi-
tion, free of nuisance. Each Unit Owner will promptly comply with

any requirements of the

Board or its designated agent. Any failure of an Owner to repair,
maintain or replace as may be required pursuant to the Condominium
Documents or a determination by the Board or 1ts designated agent
that such failure will endanger or impair the value of the Common
Areas and Facilities of any Unit, or the Limited Common Areas and
Facilities belonging to another Owner, may be, upon written notice
to the Owner of the nature of the required repair, maintenance or
replacement, repaired or replaced by the Association at the expense
of the Unit Owner, to be collected by special Assessment as pro-
vided herein and in the By-Laws. Such Assessment may include the
cost to the Association incurred in the abatement of any nuisance
maintained by the Unit Owner therein.

11. PARTITIONING. The Common Areas and Facilities shall not
be divided nor shall any right to partition any thereof exist,
Nothing herein contained, however, shall be deemed to prevent
ownership of a Unit by the entireties, jointly, or in common or in
any other form permitted by law.

12. LIENS.

A, Portions of the Common Elements may be conveyed or
subjected to a security interest by the Association if persons
entitled to cast at least eighty percent (80%) of the votes i1in the
Association, including eighty percent (80%) of the votes allocated
to Units not owned by a Declarant, or any larger percentage the

Declaration specifies, agree to that action; provided, that all the

owners of Units to which any Limited Common Element is allocated

must agree 1n order to convey that Limited Common Element or
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subject it to a security interest. The Declaration may specify a
smaller percentage only if all of the Units are restricted exclu-
sively to nonresidential uses. Distribution of the proceeds of the
sale of a Limited Common Element shall be as provided by agreement
between the Unit Owners to which it 18 allocated and the
Association. Proceeds of the sale or financing of a Common Element
(other than a Limited Common Element) shall be an asset of the
Association.

B. No labor performed or materials furnished to the
Common Areas and Facilities shall be the basis for a lien against
those Common Areas and Facilities but, if docketed, is a lien
against all of the Units in the Condominiums. No Judgment for

money against the Association shall be a lien against the Common

Areas and Facilities but, if docketed, i1s a lien against all Units

1n the Condominiums.

C. Unless otherwise provided by law, in the event a
lien against one or more Cond>minium Units becomes effective, each
Owner thereof may relieve his Condominium Unit of the lien by
pPaying the proportionate amount attributable to his Unit. Upon
such payment, it shall be the duty of the lienor to release the
lien of record for such Unit.

D. Assessments against Unit Owners by the Association
made pursuant to the By-Laws shall, if not paid when due, bear
interest at such rate as is determined by the Board, not to exceed
elghteen (18) percent, and shall create a lien to the extent of
such Assessment, together with interest thereon, in favor of the
Assoclation against the Unit of the defaulting Owner.

E. All liens provided for herein shall be subordinate,
and are hereby subordinated, to the lien of any first mortgage or
deed of trust given to any lender to secure a loan, the proceeds of
which are used to finance the purchase of any Unit or Units, unless
any such lien provided for herein shall have been recorded in the
Office of the Clerk of Superior Court of New Hanover County prior

to the recordation of such claimed first lien mortgage or deed of
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trust in the Office of the Register of Deeds of New Hanover County,
North Carolina.
13. NATURE OF INTEREST IN UNIT.

A. Every Unit, together with its undivided common
interest in the Common Areas and Facilities, shall for all purposes
be a separate parcel of real Property and the Unit Owner thereof
shall be entitled to the exclusive ownership and possession of such
Unit subject only to the Condominium Documents and the covenants,
restrictions, easements, regulat:ions, resolutions and decisions
adopted pursuant thereto.

B. The Owner shall be entitled to use the Common Areas
and Facilities in accordance with the purposes for which they are

intended, but no such use shall hinder Or encroach upon the lawful

rights of the owners of other Units.

14, INSURANCE.

A. Securing Policies.

(1) Commencing not later than the time of the first
conveyance of a Unit to a person other than a
Declarant, the Association shall maintain, to
the extent available:

a. Property insurance on the Common Elements
in Units insuring against all risks of
direct physical loss commonly insured
against 1including fire and extended
perils. The total amount of insurance
after application of any deductibles shail
hot be less than eighty percent (80%) of
the replacement cost of the insured
property at the time the insurance is
purchased and at each renewal date,
exclusive of 1land, excavations, foun-
dations and other items normally excluded
from property policies:; and

By 1liability insurance in reasonable
amounts, covering all occurrences commonly
insured against death, bodily injury and
property damage arising out of or in
connection with the use, ownership, or
maintenance of the Common Elements.

The insurance maintained under Subdivision A(l)
above need not include improvements and better-
ments installed by Unit Oowners. The
Associration may, but is in no way required, to
obtain insurance coverage on all or a portion
of the Limited Common Areas or Facilities.

The insurance policies described in Subsection
A-1 must provide that:
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Each Unit Owner is an insured person under
the policy with respect to liability
arising out of his interest in the Common
Elements or membership in the Association;
The 1insurer waives its right to subro-
gation under the policy against any Unit
Owner or members of his household:

No act or omission by any Unit Owner,
unless acting within the scope of his
authority on behalf of the Association,

will preclude recovery under the policy;
and

If, at the time of a loss under the policy
there 1s other insurance in the name of
the Unit Owner covering the same risk
covered by the policy, the Association's
policy provides primary insurance.
B. Premiums. All insurance policy premiums on the
Property and for the benefit of the Association purchased by the
Board or by a Managing Agent and any deductibles payable by the
Association upon loss shall be a common expense.
C. Proceeds. All insurance policies purchased pursuant
to these provisions shall provide that all proceeds thereof shall
be payable to the Board as insurance trustee or to such attorney-

at-law or institution with trust powers as may be approved by the
Board of Directors and not to any mortgagee or beneficiary under a
Deed of Trust. The sole duty of insurance trustee shall be to
receive such proceeds as are paid and to hold the same in trust for

the Unit Owners and lienholders as their interest may appear.

15. DISTRIBUTION OF INSURANCE PROCEEDS. Proceeds of 1insur-
—— e STTOVRANLLE T RULERMO

ance policies shall be distributed to or for the benefit of the

beneficial owners in the folliowing manner:

A, Expense of Trust. All reasonable expenses of the

1nsurance trustee shall be first paid or provision made therefor.

B. Reconstruction or Repair. If the damage for which
the proceeds are paid is to be repaired or reconstructed, in
accordance with the Act, the remaining proceeds shall be paid to
defray the cost thereof as provided in Paragraph 16 hereof. Aany

proceeds remaining after defraying such cost shall be distributed

to the beneficial owners, including lienholders of record.
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C. Failure to Reconstruct or Repair. If it is deter-

mined, as provided in Paragraph 16 hereof, that the damage for

which the proceeds are paid shall not be reconstructed or repaired,

the remaining proceeds shall be distributed to the beneficial
owners, including lienholders of record.

16. DAMAGE AND DESTRUCTION. Any portion of the Condominium
for which insurance is maintained by the Association which 1is
damaged or destroyed shall be repaired or replaced promptly by the
Association unless

A. The Condominium is terminated pursuant to N.C.G.S.

B. Repair or replacement would be illegal under any
state or local health or safety statute or ordi-
nance, or

The Unit Owners decide not to rebuild by an eighty
percent (80%) vote, including one hundred percent
(100%) approval of owners of Units not to be rebuilt
Oor Owners assigned to Limited Common Elements not to
be rebuilt.

The cost of repair or replacement in excess of insurance proceeds

in reserves is a Common Expense. If the entire Condominium is not

repaired or replaced,

A. The insurance proceeds attributable to the damaged
Common Elements shall be used to restore the damaged
area to a condition compatible with the remainder of

the Condominium,

The 1insurance proceeds attributable to Units and
Limited Common Elements which are not rebuilt shall
be distributed to the Owners of those Units and the
Owners of the Units to which those Limited Common

Elements were allocated or to lienholders, as their
interests may appear, and

The remainder of the proceeds shall be distributed
to all Unit Owners ox lienholders, as their
interests may appear, in proportion to their Common
Element interest.
if the Unit Owners vote not to rebuild any Unit, the Unit's allo-
cated 1interest automatically reallocated upon the wvote as if the
Unit had been condemned under N.C.G.S5. 47C-1-107, and the
Association promptly shall prepare, execute, and record an amend-

ment to the Declaration reflecting the reallocations. Notwith-

standing the provisions of this Subsection, N.C.G.S. 47C-2-118

governs the distribution of insurance proceeds of the Condominium

as terminated.
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Any. reconstruction or repairs shall be in accordance with the
Plans and specifications of the original building and improvements,
unless other plans and specifications are approved by the Board and

any governmental authorities whose approval may be necessary.

17. TRANSFER OF UNITS.
————rr YNl

A. Effective Date and Exemptions. The provisions of

this paragraph shall become operative upon the transfer of title to
all Units by the Declarant, or upon written notice to the Board by

the Declarant to such effect. None of the above provisions

Intra-Family Transfer 1 devise,

lease, sell or bequeath his interest in any Unit to his spouse, his

parents, a co-owner of record or to any lineal descendants, includ-

1ng adopted children, or to a corporation or Partnership of which
all classes of stock or partnership interests are more than eighty
percent owned by such Unit Owner, his spouse, his parents, a
COo-owner of record and his lineal descendants, without the prior
written consent of the Board of Directors.

18. MANAGEMENT AGENT.

A, Interim Management Agent and Assessments. From the
date of the first conveyance of title by the Declarant to an Owner
until the date of the first Annual Meeting of the Members of the
Corporation, the Declarant or its designee shall serve as the
interim Management Agent with responsibility for coordinating all
normal management services of the Association. During the period
from conveyance of title by Declarant to an Owner of a Unit until
the First Annual Meeting (the time of determination by the Associa-
tion of the new operating budget), the interim Management Agent
shall not receive a Management fee. During such period, the Owner
(including Declarant) shall pay monthly to the interim Management
Agent an Assessment representing the Unit's percentage of the
estimated total expenses of the Property. Any actual Association

operating expenses in excess of the total Assessments received from
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owners for operating expenses prior to the first Annual Meeting of

Members shall be paid by Declarant.

B. Reqular Management Agent and Assessments. Upon

selection by the Association of a regular Management Agent and the
holding of the First Annual Meeting of Members, any excess of
lnterim Assessments over total, actual Assocliation operating
expenses shall be deposited by Declarant to the account of the
Association. The interim Management Agent shall provide to the
regular Management Agent an accounting of operating revenues and
expenses,

C. Time of Payment. Each Uait's monthly Assessment
for the Common Expenses for the month of closing shall be payable
at the time of conveyance of title to the Owner by the Declarant
prorated as of the closing date. Subsequent payment shall be due
on the first day of each month. Payments not received when due
shall bear interest at the rate of eighteen percent (18%).

D. The Board of Directors of the Association shall
establish an Annual Budget in advance for each fiscal year (which
shall correspond to the calendar yYear, except that in the initial
year of operation of the Condominium, the fiscal year shall com-
mence with the closing of the sale of the first Condominium Unit).
Such budget shall project all expenses for the forthcoming year
which may be required for the pProper operation, management and
maintenance of the Condominium, including a reasonable allowance
for contingencies and reserves, such budget to take into account
anticipated income which is to be applied in reduction of the
amounts required to be collected as an Assessment each year. The
Board of Directors shall keep separate, in accordance with para-
graph "D" hereof, items relating to operation and maintenance from
ltems relating to capital improvements. Upon adoption of such
Annual Budget by the Board of Directors of the Association, copies
shall be delivered to each Owner of a Condominium Unit and the
Assessment for said year shall be established based upon such

budget, although the non-delivery of a copy of it to each Owner

shall not affect the liability of any Owner for such Assessment. A
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majority of the Owners must approve an increase in the yearly
Assessment 1f this increase exceeds the Previous year's Assessment
by an amount greater than fifteen percent (15%).

E. The Board of Directors of the Association, in
establishing the Annual Budget for operation, management and
maintenance of the Condominium + shall designate a sum to be
collected and maintained as a reserve fund for replacement of and
Ccapital improvements to the Common Elements and Facilities (herein
“Capital Improvement Fund®) shall be for the purpose of enabling
the Association to replace structural elements and mechanical
equipment constituting a part of the Common Elements and
Facilities, and the replacement of personal Property constituting a

portion of the Common Elements and Facilities held for the joint

use and benefit of the Owners of the Condominium Units. The amount

to be allocated to the Capital Improvement Fund may be established
by the Board of Directors to collect and maintain a sum reasonably
necessary to anticipate the need for replacement of Common
Property. The amount collected for the Capital Improvement Fund
shall be maintained in a Separate account by the Association and

shall be used only to make

each such Unit shall pay., as a special Assessment, the sum of One
Hundred ($100.00) Dollars which shall be nonrefundable and com-
mingled with the other general funds of the Association. Addition-~
ally, the owner to whom a Unit is conveyed shall prepay an amount
equal to three (3) months estimated Common Area Assessment to be
comminglc2 with the other general funds of the Association. The
prepayed three (3) months' assessment shall be used as established
by the budget of the Assoclation, and shall be treated as a credit

toward assessments for the first three (3) months of ownership.
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19.. UNITS SUBJECT TO CONDOMINIUM DOCUMENTS. All present and
—==2 9vovntl 10 CONDOMINIUM DOCUMENTS

future owners, tenants and occupants of Units and their guest or
invitees, shall be subject to, and shall comply with the provisions
of the Condominium Documents, and as the Condominium Documents may
be amended from time to time, including all rules and regulations
adopted by the Board of Directors of the Corporation. The accept-
ance of a deed of conveyance or the entering into a lease of the
entering into occupancy of any dwelling Unit shall constitute an
agreement that the provisions of the Condominium Documents are
accepted and ratified by such Owner, tenant or occupant, and all of
such provisions shall be deemed and taken to be covenants running
with the land and shall bind any Person having at any time any
interest or estate in such Unit as though such provisions were made
a part of each and every deed of conveyance or lease. Faillure to
comply with the provisions of the Condominium Documents shall
entitle the Association or any Owner to seek legal and/or equitable

relief, including costs and reasonable attorney's fees incurred in

enforcing such compliance.

20. AMENDMENT OF DECLARATION. This Declaration may be
— s YT USLLARATION

amended by the vote of 67% in common interest of all Unit Owners
present in Person or by proxy at a meeting duly held in accordance
with the provisions of the By-Laws. The By-Laws may be amended in
accordance with the procedure set forth in such By-Laws. No such
amendment shall be effective until recorded in the Office of the
Register of Deeds for the County wherein the Property is located.
Provided, that in no event may this Declaration be amended so as to
deprive the Declarant of any rights granted herein, including,
without limitation, the rights to rent any Unit. Declarant in his
sole discretion may, Prior to termination of Declarant control,
amend the Declaration to include a Provision that any amendment to
this Declaration which pProposes to annex additional Property, other
than that contemplated by Declarant at the time of execution of
this Declaration, or which abrogates the rights of any Unit Owner,

shall not be valid without the pPrior written consent of the
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Administrator of Veterans Affairs, Secretary of Housing & Urban
Development or other mortgage lender, as may be required and/or
their successors in such office, as such, and/or their duly
appointed representative.

21. CONDOMINIUM ASSOCIATION. A non~-profit North Carolina
corporation known and designated as BIRCH CREEK II HOMEOWNERS*
ASSOCIATION, INC. (the “Association"), been or will be
organized to provide for the administration of the Property. The
Association shall administer the operation and maintenance of the
Property and undertake and perform all acts and duties incident
thereto in accordance with the terms of its By-Laws, a copy of
which 1s attached hereto as Exhibit "F", and in accordance with the
Act. Each Unit Owner shall automatically become a member of the
Corporation upon his acquisition of an ownership interest in any
Unit and its appurtenant undivided interest in the Common Areas and
Facilities. The membership of such Unit Owners shall terminate
automatically upon such Unit Owner being divested of ownership
interest in the title to such Unit. In the operation and manage-
ment of the Property, the Board of Directors shall have the power
to enforce the provisions of this Declaration: to levy and collect
assessments pursuant to the By-lLaws and the Acts; to grant permits,
licenses and easements over the Common Areas for utilities, roads
pursuant to the Act, for purposes reasonably necessary for the
proper maintenance and operation of the Condominium: and to adopt,
promulgate and enforce such rules and requlations governing the use
of the Units and Common Areas and Facilities as the Board of
Directors may deem to be in the best interest of the Association in
accordance with the By-Laws and the Act.

The Declarant shall have the right to appoint or remove
any member or members of the Board of Directors or any Officer or
Officers of the Association until such time as the first of the
following events occurs: (i) 120 days after conveyance of 75% of
the Units (including Units which may be created pursuant to Special

Declarant Rights) to Unit Owners other than a Declarant; (11i) two

Years after all Declarants cease to offer Units for sale 1n the
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ordinary course of business; (iii) two years after any development
rights to add new Units was last exercised; or (iv) five years
following conveyance of the first Unit to a Unit Owner other than a
Declarant. Declarant may voluntarily surrender this right, but in
that event, the Declarant may require, for the duration of the
period of Declarant control, that specified actions of the
Association oxr Board of Directors, as described in an express
Amendment to this Declaration, duly recorded in the New Hanover
County Registry, executed by the Declarant, be approved by the
Declarant before they become effective.

The above-referenced Declarant control over the Board of
Directors is limited as follows: Not later than 60 days after
conveyance of 25% of the Units (including Units which may be
Created pursuant to Special Declarant Rights) to Unit Owners other
than a Declarant, at least one member and not less than 25% of the
members of the Executive Board shall be elected by Unit Owners
other than the Declarant. Not later than 60 days after conveyance
of 30% of the Units (including Units which may be created pursuant
to Special Declarant Rights) to Unit Owners other than a Declarant,

not less than 33% of the members of the Executive Board shall be

elected by Unit Owners other than the Declarant. Further, not

later than the termination of any period of Declarant control, the

Unit Owners shall elect a Board of Directors of at least three (3)

members and a majority of this Board must be Unit Owners.

Whenever the Declarant shall be entitled to designate and

manner in which such person or persons shall be designated shall be
as provided in the Articles of Incorporation and/or the By-Laws of
the Association; and Declarant shall have the right to remove any
person or persons selected by it to act and serve on said Executive
Board or as Officers and to replace such person or persons with

another person or persons to act and serve in the place of any

Director or Officer so removed for the remainder of the unexpired
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term of. any Director or Officer so removed. Any Director or
Officer designated and selected by Declarant need not be a resident
in the Property or Unit Owner.
22. INVALIDITY. The invalidity of any provision of this
Declaration shall not impair or effect the validity and enforce-
ability of the remainder of this Declaration, and, in such event,
all of the other provisions of this Declaration shall continue in
full force and effect as if such invalid provision had never been
included.
23. WAIVER. No provisions contained in this Declaration
shall be deemed to have been abrogated or waived by reason of any

failure to enforce the same, 1rrespective of the number of viola-

tions or breaches which may occur.

24. PERPETUAL NON-EXCLUSIVE EASEMENT IN COMMON AREAS. The
. T———— e CPAOLARNL AN COMMON  AREAS

Common Areas and Facilities shall be, and the same are hereby
declared to be, subject to a perpetual non-exclusive easement in
favor of all of the Owners of Condominium Units in the Condominium
for their use and the use of their 1mmediate families, guests and
invitees, for all proper and normal purposes, and for the furnish-
ing of services and facilities for which the same are reasonably
intended, for the enjoyment of said Owners of Condominium Units.
Notwithstanding anything above provided in this Article, the BIRCH
CREERK I1 HOMEOWNERS' ASSOCIATION, IN.., herein identified , shall
have the exclusive right to establish the rules and requlations
pursuant to which the Owner of any Condominium Unit, his family,
guests, and invitees, may be entitled to use the Common Areas and
Facilities, including the right to make permanent and temporary
assignments of parking Spaces, and to establish rules and regu-
lations concerning the use of any recreation area.

25. LAW CONTROLLING. This Declaration and the By-Laws
attached hereto shall be construed under and controlled by the laws
of the State of North Carolina.

26. WARRANTIES. Declarant acknowledges that all contractual

warranties set forth in the Buildings' construction contract, of
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material and equipment in the Unit, shall accrue to the benefit of

the first Owner of such Unit, along with all warranties, if any,

Provided by the manufacturer or supplier of appliances, air condi-

to the first time owner who purchases said Unit for Declarant.

’

Pages K§. /53 for survey, plot Plan and sectional plans of the

Condominium,.
IN WITNESS WHEREOF, the Declarant has caused this Declaration

to be executed by its duly authorized officers and its corporate

seal to be hereunto affixed, this the 5“" day of :“],5 ’

1989,

BIRCH CREEK PARTNERSHIP, A LIMITED
PARTNERSHIP, DECLARANT

By: CAPER CORPORATION,
ITS GENERAL PARTNER

t’ 0
‘ 7

i
\/ II"-F" 7 ’

President

Secretary
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STATE OF NORTH CAROLINA
COUNTY OF NEW HANOVER

I, Gasl 6. Sdﬁﬂ[_f.ﬂ +» & Notary Public in

and for the State and County aforesaid, do hereby certify that

C :DICEMS ﬂmn:l:zs: TII.  personally appeared before me this day and

acknowledged that h\e is Secretary of CAPER CORPORATION ; a corpo-
ration and general partner of BIRCH CREEK PARTNERSHIP,

Partnership, and that by authority duly given and as the act of the
Corporation, the foregoing instrument was signed in its name by its
President, sealed with its corporate seal and attested by hip self

as 1ts Secretary.

WITNESS my hand and notarial seal, this é& day of

giugaiz + 1989,

NOTARY PUBLIC

My Commission Expires:

Qudsy 10,1990

STATE OF NORTH CAROLINA
New Hanower County
The Foregoing/Annexed Certificate of

Gail G. Warren
Notary(Notaries) Public is/are cercified
to be correct.

This the 3 dayof _July 19 89

Hedec + Tucker, Regigter of Deeds
By i;;:

Deputy/
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EXHIBIT "“A"

Phase 1 - BIRCH CREEK II

Becinning at a point in the southern line of the basic Birch Creek
I Condominium tract, said point being in the dividing line between

Registry. Said poi

calls and distances from a concrete monument on the centerline of
Jennings Drive, at its southern end, as shown on a map of Devon
Park, Section 2, recorded in Map Book 5 at Page 57 of the New
Hanover County Registry: North 82 degrees 31 minutes 55 seconds
West -~ 195.77'; North 76 degrees 34 minutes 37 seconds West -
104.05'; North 80 degrees 06 minutes 08 seconds West - 169.41°;
South 34 degrees 58 minutes 51 seconds West - 455.83'; South 34
degrees 48 minutes 53 seconds West - 381.57"; South 49 degrees 03
minutes 56 seconds Bast - 184.19°'. Running thence from said point
of begining North 35 degrees 56 minutes 04 seconds East - 172.27°
tc a point, said point being on the centerline of the proposed
access road; thence with the centerline of said access road, the
Phase line, as it curves to the south to a point, said point being
at the P.C. of said curve and bears South 46€ degrees 27 minutes 17
seconds East - 152.98' chord distance from the preceeding point
(centerline curve data: delta = 135 degrees 35 minutes 00 seconds,
tangent = 230.33', radius = 94.04'); thence continuing with the
centerline of said access road North 79 degrees 06 minutes 55
seconds East -~ 60.0' to a point, said point being the P.T. of a
curve to the north; thence continuing with said centerline, the
Phase line, as it curves to the north to a point, said point bears
North 74 degrees 18 minutes 38 seconds East - 26.96' chord distance
from the preceeding point (centerline cuxve data: delta = 14
degrees 10 minutes 10 seconds, tangent = 20.00', radius = 160.92');
thence leaving said centerline and running South 12 degrees 58
minutes 48 seconds West - 60.96' to a point; thence South 21
degrees 24 minutes 00 seconds East - 114.86" to a point; thence
South 28 degrees 44 minutes 48 seconds East - 44.00' to a point;
thence South 17 degrees 43 minutes 52 seconds East - 60.60' to a
point; thence South 17 degrees 41 minutes 05 seconds East — 45.390°
to a point; thence South 03 degrees 46 minutes 53 seconds East -
74.00" to a point; thence with a common line between the Birch
Creek II basic tract and the Downey Branch Office Condo tract and
Birch Creek Tract and Lancaster Tract, North 54 degrees 33 minutes
56 seconds West - 474.72' to a point; thence North 34 degrees 57
minutes 04 seconds East - 41.60°' to a point; thence with a common
line between the Creech tract and the Birch Creek II basic tract,
North 49 degrees 03 minutes 56 seconds West - 27.0' to the point of
beginning and containing 1.724 Acres, more or less, and being a
portion of the Birch Creek II basic tract. The above described
tract being subject to a drainage easement to the City of
Wilmington accommodating Downey Branch.
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EXHIBIT "B"
BIRCH CREEK II - BASIC TRACT

Beginning at a point in the southern right of way line of Wilshire
Blvd. (60.0' right of way), said point being located North 82
degrees 31 minutes 55 seconds West - 195.77' from a concrete
monument on the centerline of Jennings Drive as shown on a map of
Devon Park, Section 2 » recorded in Map Book 5 at Page 57 of the New
Hanover County Registry. Running thence from said point of begin-
ning, South 21 degrees 21 minutes 05 seconds West - 219.99°
point; thence South 82 degrees 37 minutes 24 seconds West - 19.33°
to a point; thence South 54 degrees 55 minutes 34 seconds West -
57.43' to a point; thence South 23 degrees 10 minutes 03 seconds
West - 81.15' to a point: thence North 74 degrees 43 minutes 4§
seconds West - 48.43' to a point; thence South 12 deqgrees 17
nminutes 22 seconds West - 246.68° to a point; thence South 11
degrees 58 minutes 22 seconds West -~ 144.73' to a point; thence
South 12 degrees 58 minutes 48 seconds West - 17.04' to a point;
thence South 12 degrees 58 minutes 48 seconds West - 60.96' to a
point; thence South 21 degrees 24 minutes 00 seconds East - 114.86"
to a point; thence South 28 degrees 44 minutes 48 seconds East -
44.00' to a point; thence South 17 degrees 43 minutes 52 seconds
East - 60.60' to a point; thence South 17 degrees 41 minutes 0%
seconds East - 45.39' to a point; thence South 03 degrees 46
minutes 53 seconds East - 74.00' to a point; thence with a common
line between Downey Branch Office Condo tract, the Birch Creek II
tract and the Lancaster tract, North 54 deqgrees 33 minutes 56
seconds West ~ 474.72' to a point; thence North 34 degrees 57
minutes 04 seconds East - 41.60' to a point; thence alonqg a common
line between the Birch Creek II tract and the Creech & Smith tract,
North 49 degrees 03 minutes 5¢€ seconds West - 211.19' to a point;
thence along a common line between the Birch Creek I tract and the
Longwood Subdivision tract, North 34 degrees 48 minutes 53 seconds
East -~ 381.57' to a point; thence continuing along said dividing
line North 34 degrees 58 minutes 51 seconds East - 455.83' to a
point in the southern right of way line of Wilshire Blvd.; thence
with the southern line of Wilshire Blvd. and 30.0' south of the
centerline thereof, South 80 degrees 06 minutes 08 seconds East -
169.41"' to a point: thence continuing with said right of way line
South 76 degrees 34 minutes 37 seconds East - 104.05' to the point
of beginning and containing 7.75 Acres, more or less. The above
tract being subject to a drainage easement +to the City of
Wilmington accommodating Downey Branch.
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CONDO. UNIT

Robert a.
RAP wae

New Hanover County. I,

Goslee, certify that this
drawn under my asupervision from an
actual survey made under my
supsrvision, that the error of closure
as  caleculated by Latitudes and
Departures ia 1:13%000 and is preparesd
in accordance with G.3. 47-10 an
amended, witness my hand and seal this

day of 1989,

E- ...-_ ’lrl“i
8.C, Registration No. L-119%
Wilmington North Carolina 28401

North Carolina, New Hanover County.
I, Carolyn Strickland Rotary Public of
the County and State aforesaid,
certify that Robert =nm. Gomlee, a
Registered Land Surveyor, personally
appeared before me thip day and
acknowlsdged the execution of the
foregoing instrument. Witness wmy hand
and official stamp or seal this

day of 1989,

Carolyn Strickland, Notary Public

Wilmington, ' My commission
n“m»nn- the day of
1989,

e v

The foregeing certificate of Carolyn
Strickland, Rotary Public of New

HBanover County i3 certifisd to be
corrert,

Register of Deeads

INDICATES “CONDOMINIUM UNIT

P oxh >, e iNDICATES BOUNDARY LINF OF CONDO. UNITS,

SO3°46'33"E 74.00°

INDICATES CONDO. PROPERTY LINES.

INDICATES COMMON ELEMENTS & STRUCTURAL
BOUNDARIES.

North Carolina:
Filed for Registration on

of 1589, at
i_..m Hu.

recarded in mapboosk

page ]

I hereby certify that we are the owser
of the property shown and described
herein and that we hersby dedicate all
streets, right -of -way Areas and
Sasemants to public or private use as
noted,

CERTIFICATION OF ARCHITECT: The undersigned, an

architect duly ragistered to practice under the
laws of thae State of North Carolins, hesby

cartifdies that these plans entitled "Bireh Creek
I1 Condominivm™ Phase I, presented on & shestc.
survay, piot plan, two (floor plans and 2Zwo
section shests are en accurats copy of porciens
of the plans of the bduilding ss filed with, and
approved by, the musicipal or other govarnmmtsl

subdivisions thaving jurisdictiomn over Cthe
fseovance of permits for construction of belld-

ings. These plans fully and sccurately depict
the layout, location, ceiling and floor heights.
unit numbers and dimensions of ths units as
buile.

ITECTS, PC

&S

Robert W, -.cqim.
Registration #3131

UNITS
i THRU S
PHASE ~ |
BIRCH CREEKII

CONDOMINIUM
Wilmington,NC.
LOCATION OF COMMON ELEMENTS

LIMITED COMMON ELEMENTS &
TOWNHOUSE UNITS.

INDICATES LIMITED COMMON ELEMENTS,

INDICATES MUTUAL DRIVE EASEMENTS BEING
AREAS & FACILITIES.

INDICATES “AREAS § PACILITIES " USED 1IN THE
Unmrhhdfﬂl OF CONDQ. & THE Y. LAWS

PREPARED BY v 3
BALLARD, McKiM & SAWYER-ARON,
WILMINGTON, N.C.

SURVEY

ELEMENTS




N 49°03°'5¢ ‘W 27.00° New Hanover County, I, Robert 8. North Carolina:

Goslee, certify that this map was Filed for Registration on Day
N34°87'04"C 4i.80' drawn under my asupervision from an of 1989, at _
Actual survey nade under my and duly
sSupervision, that the error of closure recorded in mapbook
As calculated by Latitudes and page .
Departuras is 1:5000 and is prepared
in accordance with G.8. 47-30 as I hereby certify that we are the owner
amended, witness my hand and seal this of the property shown and describad
day of 1989, herein and that we hereby dedicate all
straets, right-of -way areas and
nn-nM-:ﬂu te public or private use as
Gosles, R.L.S. noted.
N.C. Registration No. L-1198%
Wilmington Morth Carolina 28401

z‘—-i

North Carolina, New Hanover County.
I, Carolyn Strickland Notary Publiec of
N79°06'58"FE 60.00' the Ceunty and State aforasaid,
cartify that Robert BH,. Gonlae, a

\ Registered Land Surveyor, perscnally :
. " ' CERTIFICATION OF ARCHITECT: The undersigned, am
\ N74°)8 38 26.98 CH. Appeared before me this day and architecet ncpwu-nu-:n-nnu nq-nnwn-:un-un_l

N35°26'04"E 20.7

1462 (181

gLtk

acknowledged the execution of the
foregoing instrument. Witness my hand lave of the Scate of Norch Carolina, heraby

certifies that thess plans entitled “Bireh Creak
\ and unnnnu“w “Mraﬂ or -ni__pwuww I Condominfum”" Phass 1, presented on 6 sheats,

-
8$)2°58'48" W 60.98' Eu.:”..f _".wun plan, cetwo floor 1m-ﬂ-n and  cwo
section sheets are sn sccurats ¢opy of portioms
mﬂ.uwwnannunﬂnwrun. zuwnmwiwuﬂwn of the plans of the building as filed wvith, and
expires n:h ’ day of approved by, the sunicipal or other governmencasl
82

h:

474.72"

1989 Pt ete e e subdivisions having Surisdiction over ' the

i issuance of permits for construction of build-
inga. These plans fully and sccurately depice
the layout, locatien, ceiling and floor heights,

' & [ )] ]
—s21°24 00 € 114,06 The foregoing certificate of Carolyn ”“.._“_..Mﬂ numbers and dimensions of the units as

Strickland, Notary Public of New
Hanover County i certified to be
correct.

iy,
\ @
N
&
L
&

N35° 268'04"E 20.73
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$28°44'48"E 44.00' “._ﬂm

Register of Deeds

N 54°33'3¢" w

$i17°43'32"c 60.80' By :
- B ——
UNITS

: | THRU 5
LEGEND.
"— 817941'08"E 45,39 PHASE - !

\ CONDO. UNIT INDICATES “CONDOMINIUM UNIT BIRCH CREEK IT
. m———— |NDICATES BOUNDARY LINE OF CONDO. UNITS
e ™ wmmeem  {NDICATES CONDO. PROPERTY LINES. wm__cc_oz_z:ﬁ
p - e _z_-umnhmm-nmottoz ELEMENTS & STRUCTURAL mington,NC.
] " . A . UNDARIES. LOCATION OF COMMON ELEMENT
“——503°46 S53"E 74.00 NIy dldiddidddadicedde INDICATES LIMITED COMMON ELEMENTS. r_z_«muno::ozmrm:mzam %

_zo.nh;ut:«c__.__.na_tmmb:!mz; BEING TOWNHOUSE UNITS.
Ll XL LL gy ne s aACILITIES

s ELEMENTS INDICATES “AREAS & FACILITIES " USED IN THE PREPARED BY
T_IO.—- v_ubz \ DECLARATION OF CONDQ. & THE BY.LAWS BALLARD, McXIM & SAWYER-ARCH.
ATTACHED THERE TO & THE UNIT OWNER . WILMINGTON, N.C.
SHIP ACT
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GROUND LEVEL PLAN
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PAGE 3 OF 6

DECLARATION OF CONDOM
BIRCH CREEK

| THRU S
LEGEND PHASE ~ |

CONDO. uNIT INDICATES “CONDOMINIUM UNIT BIRCH CREEK II
INDICATES BOUNDARY LINE OF CONDO. UNITS. CONDOMINIUM
INDICATES CONDO, PROPERTY LINES. i:__:_..ﬁoa-ﬂ.

_zwmncﬂmw-mmo%toz ELEMENTS & STRUCTURAL LOCATION OF COMMON ELEMENTS
INDICATES LIMITED COMMON ELEMENTS. LIMITED COMMON ELEMENTS &

INDICATES MUTUAL DRIVE EASEMENTS BEING TOWNHOUSE uNITS, -
AREAS & FACILITIES. PREPARED &Y

ELEMENTS INDICATES “AREAS & FACILITIES * USED N THE BALLA ) “m |
DECLARATION OfF CONDO. & THE BY.LAWS LLARD, MciiM & sawvEnr - §

ATTACHED THERE TO & TME UNIT OWNER . WiLMINGTON, N.C.
SHIP ACT.
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SECOND LEVEL PLAN

f

EXHIBIT "p"
PAGE & OF 6

=
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BIRCH CREEK II CONDOMINIUMS

UNITS
LEGEND. | THRU &

CONDO. UNIT  INDICATES “CONDOMINIUM UNIT m.__aum._bmm ...m_ I
INDICATES BOUNDARY LINE OF CONDO. UNITS. H CREEK

INDICATES CONDO. PROPERTY LINES. CONDOMINIUM

_zu_nhznattoznazmz:pu:cnqc-!
BOUNDARIES. Wilimington NC.

INDICATES LIMITED COMMON ELEMENTS. LOCATION OF COMMON ELEMENTS
INDICATES MUTUAL DRIVE EASEMENTS BEING LIMITED COMMON ELEMENTS a

AREAS & FACILITIES. TOWNHOUSE UNITS.
ELEMENTS INDICATES “AREAS & FACILITIES " USED IN THE

DECLARATION OF CONDO. & THE BY- LAWS naL pnuvﬂ_.panop -“» _
ATTACHED THERE TO & THE UNIT OWNER - BALLARD, McKiM WYER

SHIP ACY, WILMINGTON, N.C.
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EXHIBIT “p»

. T0 |
DECLARATION OF CONDOMINIUM
BIRCH CREEK I1 CONDOMINIUMS

LEGEND.

CONDO. UNiIT INDICATES “CONDOMINIUM UNIT

————— (NDICATES SOUMNDARY LINE OFf CONDO. UNITS,
— - — {NOICATES CONDO. PROPERTY LINES.

st s wpe e e INDICATES COMMON ELEMENTS & STRUCTURAL
SOUNDARIES.

INDICATES LIMITED COMMON ELEMENTS.

INDICATES MUTUAL DRIVE CASEMENTS BEING
ARBAS & FACILITIES.

INDICATES “ARGAS & PACILITIES " USED IN TNE
DECLARATION OF CONDO. & THE BY - LAWS
ATTACHED THERE TO & TME UN!T OWNER .

CEILING ELEV.

LIVING ROOM

BUILDING SECTION

[IIIIIIIII.I!

UNIT NO.

UNIT NO. 4

UNIT NO. §

FIN. FLR, EL. 31.95"
FIN.CEIL.EL. 40.0S5'

FIN. FLR. EL. 37.98'

FIN. CEIL. EL, 46.08"° _%ﬂ_ﬁ....mu

FIN. FLR. EL. 35.94" PHASE ~ |

FIN. CEIL. EL. 44.05' BIRCH CREEK X
CONDOMINIUM
Wilmington NC.

LOCATION OF COMMON ELEMENTS

LIMITED COMMON ELEMENTS &
TOWNHOUSE UNITS.

PREPARED BY .
BALLARD, McKIM & SAWYER-ARDN: :
WILMINGTON, N.C. __




CEILING ELEV.

FLOOR ELEV.

e . 1

1462 155

CEILING ELEV.

ey

MASTER BEDROOM

(=

FLOOR ELEV.

s ————

e
|
=
"
-
3

PAGE 6 OF 6

BUILDING _SECTION

UNIT NO. 2 1st FLR. EL. 34.02' 2nd FLR.EL. 43.23'
CEIL. EL. 42,12 CEIL. EL. 51.33'

UNIT NO. 3  ist FLR. EL. 39.59' 2nd FLR. EL. 48.69"
CEIL. EL. 477Y CEIL.EL. §6.39"' UNITS

I THRU 8
LEGEND. PHASE - |

IRGH EK
CONDO. UNIT  INDICATES “CONDOMINIUM UNIT B CREEK I

INDICATES BOUNDARY LINE OF CONDO. UNITS. CONDOMINIUM
INDICATES CONDO. PROPERTY LINES. Wilmington NC.

INDICATES COMMON ELEMENTS & STRUCTURAL -
BOUNDARIES. LOCATION OF COMMON ELEMENTS

INDICATES LIMITED COMMON ELEMENTS. LIMITED COMMON ELEMENTS &

INDICATES MUTUAL DRIVE EASEMENTS SEING TOWNHOUSE UNITS. _
AREAS & FACILITIES. PREPARED oY i |
ELEMENTS INDICATES “AREAS & FACILITIES *“ USED IN THE BALLARD, McIM & SAWYER-ARCH
DECLARATION OF CONDO. & THE AY.LAWS :
ATTACHED THERE TO & THE UNIT OWNER . WILMINGTON, N.C. g
SHIP ACT |

DECLARATION OF CONDOMINIDM

BIRCH CREEK II CONDOMINIUMS
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EXBIBIT *"E*

BIRCH CREEK CONDOMINIUMS, II, PHASE 1

UNDIVIDED INTEREST OF EACH UNIT
IN COMMON AREAS AND FACILITIES

Unit 1
Unit 2
Unit 3
Unit 4
Unit 5




EXHIBET "F
TO Atlitr ~AGE
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BIRCH CREEK IT CONDOMINIUMS 1462 CI1S7

BY-LAWS
OF
BIRCE CREEK II HOHEOHNERS"ASSOCIATION, INC.
A North Carolina Non-Profit Coxporation

ARTICLE 1

GENERAL

A. Principal Office: The principal coffice of BIRCH
CREEK I1I HOHEOHQERS ASSOCIATION, INC. shall be located at 11 South
Fifth Street, Wilmington, North Carolina 28401.

B. Registered Office: The registered office of the
corporation, which by law is required to be maintained in the State
of North Carolina, shall be 1lo 1
Wilmington, North Carolina 28401,

State of North Carolina as may,
determined by the Board of Directors.

C. Othexr Offices: The corporation may have offices at
such other places, either within or outside the State of North

Carolina, as the Board of Directors may from time to time deter-
mine.

D. Definitions: As used herein, the term “Coxrporation"
shall be the equivalent of the "Assocliation” as defined in the
Declaration of Condominium for the BIRCR CREEK II CONDOMINIUMS,
Wilmington, North Carolina:; and all definitions set forth in that
Declaration, to which these By-Laws are attached, shall be applic-
able herein, unless otherwise defined.

As used 1in these By-Laws, "common areas and facilities"™
shall include the portion of the Condominium Property owned, in
undivided interest, by all the Owners, as set forth in the
Declaration, and any and all real property, together with improve-
ments, fixtures and appurtenances thereto, all fixtures and per-
sonal property, all rights and pPrivileges, and such other posses-
SOry or use interests in land or facilities owned by or available
for use by the Association.

ARTICLE 11

MEMBERS

person,

Condominium Unj

Wilmington, North Carolina as defined

Condominium creating the BIRCH CREEK II CONDOMINIUMS which is to be

recorded 1in the Office of the Register of Deeds, New Hanover
North Carolina and membership in the Association shall be

limited to the owners of those Condominium Units.

B. Class: There shall be only one class of members.
The voting rights of the members shall be as set forth in Article
111 of these By-Laws.

C. Transfer of Membership and Ownership: Membership in
the Corporation may be transferred oqiy as an incident to the
transfer of the transferor's Condominium Unit and his undivided

interest in the common areas and facllities of the Condominium, and

such transfer shall be subject to the procedures set forth in the
Condominium Documents.

ROUNTREE & SEAGLE
WILMINGTON, NORTH CAROLINA 28402-1409




ARTICLE 111
MEETING OF MEMBERS
—_— T UL

First Annual Meeting: The first annual meeting of

1l take place at 9:30 a.m. on the second Saturday of
the first condominium unit is sold.

B. Annual Meetinqg: The annual meeting of the members
subsequent to the first annual meeting shall be held on the second
Saturday of November of each year at 9:30 a.m. for the purpose of
transacting such business as may be necessary or appropriate at the
pPrincipal office of the Corporation. If the date of the annual

meeting is a legal holiday, the meeting shall be held at the same
hour on the first day following which is not a legal holiday.

C. Substitute Annual Meeting: If the annual meeting

shall not be held day deslgnateg by these By-laws, a sub-
) ' be called in the manner provided for in
tings in accordance with the provisions

D. Special Meetings:
may be called at any time by the
Board of Directors,

entitled to be cast at such meeting.

E. Place of Meetings: All meetings of members shall be
held at the principal office of the Corporation except that a
meeting may be held a within or outside the State of
North Carolina, ) ' )
Notice of such

advance by a maj members entitled to vote at such a
meeting.

Written or printed notice
ting shall be delivered not
re than fifty days before the date of any
meeting, either personaily or by mail, by or at the
direction of the President, the Secretary, or the officers or
persons calling the meeting, to each member entitled to vote at
such meeting; provided that such notice must be given not less than
twenty days before the date of any meeting at which a merger or
1 ' ' 1 If mailed, such notice shall be
Llted in the United States mail,
ess as 1t appears on the record

with postage thereon prepaid.

. The notice of meeting shall state
the meeting and the jt

notice of the adjourned meeting shall be given as in the case of an
original meeting., When a meeting is adjourned for less than thirty
days in any one adjournment, it is not necessary to give any notice
of the adjourned meeting other than by announcement at the meeting
at which the adjournment is taken.

G. Voting Lists: At least ten days before each meeting
of the members the Secretary of the Corporation shall prepare an
alphabetical list of the members entitled to vote at such meeting,
with the address of each which list shall be kept on file
at the registered office of the Corporation for a period of ten
days prior to such meeting, and shaill be subject to inspection by
any member. The aforementioned list shall also be produced ~and
kept open at the time and place of the meeting and shall be subject
to 1nspection by any member during the whole time of the meeting.

ROUNTREE & SEAGLE
WILMINGTON, NORTH CAROLINA 28402-) 409
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- H.  Quorum: Except as otherwisge provided by the Charter
of the Corporation, or by these By-Laws the presence in person or
by proxy of a majority of the members entitled to vote at the
meeting shall be necessary to constitute a quorum for the trans-
action of business. In the absence of a guorum, a majority in
interest of the members entitled to vote, present in person or by
Proxy, may adjourn the meeting from time to time. At any such
adjourned meeting, at which a quorum shall be present,
may be transacted ) 1 mi have been transacted at

appurtenant to each
all be equivalent to each member's
n the common areas and facilities
of that Unit. If more than one
person or entity owns a Unit, they shall file a certificate with
the Secretary naming person au%ﬁnrlzaa to cast votes for that
Unit. If the same 1S _not on file with the Secretary, the vote of

any co-owner present at the meeting shall be accepted as_the vote

ol all co-owners of each such Unit. The vote allocated to each
Unit shall not be divided among co-owners.

Proxy must be in writing a

than the time that meeting is called to order. Every proxy shall
be revocable and shall be revoked when the person who appointed the

Proxy gives written notice of revocation to the
over a meeting of the

the proxy ceases to

A proxy must be dated
to be wvalid. Vvotes represented by proxy shall be counted in
determining the presence or absence of a quorum at any meeting.

Notwithstanding the foregoing, no person, persons, entity
or legally qualified proxy holder shall be allowed to hold or vote
more than three proxies. If any proxy holder holds more than three
proxies, then all proxies over three shall be disqualified.

Any action which may be

may be taken without a
setting forth the action taken,
ons who would be entitled to vote
such action at a meeting and filed with the Secretary of the
Corporation. Any consent so filed with the Secretary of the
Corporation shall be filed in the corporate minute book in like
Imanner as minutes of a meeting. Any such consent shall have the
same force and effect as a unanimous vote of members.

K. Order of Business: The order of meetings of the
members, as far as practical, will be:

Roll call and Certifica?inn_of Proxies.
Proof of Notice of Meeting or Waivers of

N

Reading of Minutes of prior Meeting.
Officer's Report.

Committee Reports.

Approval of Budget.

Election of Directors.

Unfinished Business.

New Business.

Adjournment.

COO~I N e W
.

i
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ARTICLE 1V
ORGANIZATION

The property, affairs and business of the Corporation
managed by a Board of Directors, which Board, other than
the first Board of Directors, shall bhe elected by the members of

the Corporation. The Board shall elect officers of the
Corporation, including a president, Vice-president, _secretary and
treasurer, and such other officers and assistant officers as, from

time to time, who shall carry out such
functions and ) ! by these By-Laws and the

BOARD OF DIRECTORS
— % UVIRECIORS
A, First Board: The first Board of Directors shall
consist of three directors, who shall be Beth Praidemore, George
Rnuntyee, IIT and Walter Pancoe, and who shall hold office and
exercise all powers of the Board until the earlier of:

(2) Two years after all declarants have ceased to offer
units for sale in the ordinary course of business;

(3} Two years after any development right to add new
units was last exercised; or

to Artaicle IIT hereof,

replace those Directors
Declarant,

B. Number of Directors: The number of Directors of the
Assoclation shall be increased to five (5) ag follows:

ursuant to special rights) to unit

declarant, one additional Board
position shall be created and that position shall be
filled by a unit owner who was elected by a majority of

the wunit owners of the Condominium other than the
declarant.

Not later than s1xXty (60)

five (5)) which position shall b _
the unit who was elected by a majority of the unit owners
of the Condominium other than the declarant.)

ROUNTREE & SEAGLE
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. C. Texm: The term of the initial Board of Directors
shall be as set forth in Paragraph A. of this Article. Any members

of the Board who are elected by the owners of units other than a
declarant, shall serve terms of two (2) years.

_ D. Election of Directors: Except as provided in this
Article, the Directors gha € elected at the annual meeting of

members and the persons who shall receive the highest number of
votes shall be elected Directors.

E. Cumulative Voting:
Cumulative voti 1

F. Removal of Directors: With regpect to the initial
until declarant control is terminated, as set

declarant shall have the

move any of the Dirsctors

ctors and to replace those
e whom declarant chooses.

As to any Directors which are elected by the owners of
units other than the declarant, the Board of Directors or any

individual Director may be removed from office with or without

cause at a special meeting of the members called for that purpose
by a vote of a majority of

election of Directors.
Directo;s may be elected

annual meeting of
called for that purpose.

Except as to th
vacancy in the Board of D

in the number of Direct
remaining Directors, or by the sole

tor at any time

- In the event of
a Director to take effect at a future date

Directors or the members, at any time after
tender of such resignation, may elect a successor to such Director
to take office as of the effective date of such resignation.

H. Compensation: No compensation sh
members of the Board for Bervices._ _

Resignations:

by giving writfen notice to the President or the Secretary of the
Corporation. Such resignatipn effect at the time

specified ) 1 £ therein, at the time

the acceptance of any such
make it effective.

J.  Actions of First Board: If entered into by or on
behalf of the Association ore the Board elected by the unit
owners pursuant to N.C.G.S. 47C-3-103(f) takes office, (1) any
management contract, employment contract, or lease of recreational
or parking areas or facilities, . any other contract or lease

between the Associat _ )
declarant.

ROUNTREE & SEAGLE
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Declarant Control
takes office upon

Otherwise, the undertakin
and all action taken by,
binding upon the Corporation 1in
undertakings, contracts and motion
of Directors dul ) 80 long as such
undertakings, may ) Directors of the
Corporation in acc ) ) LN
and these By-Laws.

AX ndd cluding all corporate powers not
specifically prohibited by statute, the Articles of Incorporation

of the Association, the Declaration and these By-Laws. Such powers
and duties_shall be exercised in accordance with said Articles of
Incorporation, these By-Laws and the Declaration of Condominium,

and shall include, without limiting the generality of the fore-
going, the following powers:

(2) To make, levy and collect, reqular and special
assessments against the members and members "

minium Units to defray the costs of the Condominium and
1ts facilities and to use said proceeds in the exercise
of the powers and duties of the Corporation
(Association);

(2) To establish the time within which payment of

assessments are due and to impose charges for late
payment of assessments as allowed by law;

pend the assessments collected to
manage, replace, operate, maintain, care for and preserve
the Units, Condominium Property, and common areas and
facilities, except those portions thereof which are
required to be managed, repaired, replaced, operated,
maintained, cared for and preserved by the Owners;

(4) To maintain, care for, preserve, repair, modify
replace, operate and manage the common areas and facil-
ities, whenever the same is required to be done and
accomplished by the Corporation for the benefit of its
members, and further to approve any expenditure made or
to be made for the same; and, to cause additional

improvements to be made as a part of the Common Areas and
Facilities;

(5} To purchase the necessary equipment and tools
required in the maintenance, repair, replacement, manage-
ment, operation, care and pPreservation referred to
herein;

ROUNTREE & SEAGLE
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preservation,
management and operation:

against public liability, and to

her insurance as the Board may deem

advisable including insurance against Directors® lia-
bility;

{8) To
wlse,

running with any
Corporation or itsg

(10) To designate, as the Association deems appropriate,

assigned parking spaces for each Unit, visitors, service
vehicles, and other vehicles:

(11) To compensate, employ, designate remove
personnel necessary for the mai )

ment, operation, care,

the common areas and facilities:;

the provisions of the Rules
and Regulations so promulgated and to establish, levy and
collect fines, assessments, and penalties for violations
of such Rules and Regulations; the foregoing power shall

be subject, however, to the provisions of Article XX
hereof;

gainst any Owner),

for the violation

8ts of any Rules or Requlations

or the breach of any By-Law

contained herein, or the breach of any provision of the

Condominium Documents, pursuant to N.C.G.S. 47C-3~107A.

(Such assessment shall be in addition to any costs

incurred or to be incurred by the Corporation as a result

of the violation of the rule, regulation, By-Law, or pro-
vision);

(14) If any lessee, renter or guest fails to comply with
the terms of the Condominium Documents, any Rules and
Requlations, or thesge By-Laws, then to terminate any
written or oral lease or rental agreement, and to remove
from a Unit, such Lessee, renter Oor guest;

(15) To pro
Association;

ROUNTREE & SEAGLE
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and_ to make further
the common areas and facilities, real and

personal, and to make and to enter into any and all

contracts, necessary or desirable, to accomplish said
purposes;

{(17) To acquire, purchase, operate, rent, lease, manage
and otherwise trade and deal with property, real angd
personal, ancluding Condominium Units (except units
previously sold and deeded to Unit Owners) in the
Condominium as may be necessary or convenient;

(18) After due approval by a majority of the members of
the Association, to acquire now or at any time hereafter,
and to enter into leases and agreements whereby the
Association acquires ownership, leaseholds, memberships,
and other possessory or use interest in 1lands

facilities including, but not limited to, sWwimming pools,
tennis courts, decks and other recreational facilities
whether or not contiguous to the lands of the Condominium
Property to provide enjoyment, recreation or other use or

benefit to the ondominiur Units;

to have approval of the Board of
P of the Association:

(20) To make contracts and incur liabilities as may be

reasonably necessary for the operation of the
Association;

(21) To pay all taxes and assessments which are Oor may
become 1liens against any part of the Condominium

facilities, other than

M. Liabilitx:
members except for their
faith or gross negligence.

ARTICLE VI

MEETINGS OF DIRECTORS
—— e ANV IVURS

ROUNTREE & SEAGLE
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‘ - B.  Annual Meeting: An annual meeting of the Board of
Directors may be held lmmediately before the annual meeting of
members .

) C. Special Meetings: Special meetings of the Board of
Dixectors may be calle by or at the request of the President or
any Director.

_ D. Place of Meetings: All meetings of the Board of
Directors shall be held at the principal office of the Corporation

except that such meetings may be held at such other place, within
or outside the State of North Carolina, as may be designated in a
duly executed Waiver of Notjce of such meeting or as may be other-
wlise agreed upon in advance of the meeting by a majority of the
Directors.

E. Notice of Meetings: The first meeting of the Board
of Directors may be held without notice. Other meetings shall be
called on not less than two days prior notice. Notice of a special
meeting need not state the purpose thereof and such notice shall be

directed to each Director at

of any business there at, on the grcund that the meeting has not
been lawfully called, and does not otherwise participate in such
meeting.

F. Open Meetings: All members of this Association
shall be given notice of Directors Meetings as specified in Article
V1, Section E and shall be allowed to attend any and all meetings
Oof the Board of Directors. The members of the Corporation shall be
allowed to participate in the Board of Directors® Meetings only as
set forth in Paragraph I. of this Article. Members of the
Association shall not be allowed to participate in any of th
of the Directors. Nor shall the members be allowed to disturb or
disrupt the meeting of the Directors in any way whatsoever.
However, the Board of Directors may, in its discretion, allow unit
owners to participate in the discussions of the Board. This
provision shall not bhe abrogated, amended, superceded or deleted

except by a majority vote of members of the Association.

Quorum and Manner of Actin :

Directors.
the act of

which a quorum
Directors.

estion is signed by
all the Directors and fi ' ' f the proceedings of
the Board, whether done before or after the action so taken.

. I. Order of Business: The order of business at all
meetings of the Board shall 1 f Practical be as follows:

Roll call.

Proof of Notice of Meeting or Waiver of
Notice.

Reading of Minutes of last meeting.
Consideration of communications.
Election of necessary Directors and
Officers. '

Reports of Officers and Employees.
Report of Committees.

Unfinished business.

ROUNTREE & SEAGLE
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3. Original resolutions and new business.
10. Comments or Questions by Unit Owners.
11. Adjournment.

ARTICLE VII
OFFICERS

A. Election: The Board of Directors shall elect the
following officers of the Corporation: a president, one or more
vice-presidents, a Secretary, a treasurer and such other officers
and assistant officers, as may be deemed necessary. The election
of officers shall take place at the first meeting of the Board of
Directors following the annual meeting of the Members.

‘ _ | Term: Each Officer, except such officers as may be
appointed 1n accordance with the provisions of this '
hold office until his

C. Removal and Resignation: Any Office elected or
b

R

appointed may be removed by the person or persons authorized to
elect or appoint such Officer whenever in their judgment the best
interests of the Corporation will be served thereby. Any Officer
may resign at any time by giving written notice to the Board, the
President or the Secretary. Such resignation shall take effect on
the date of receipt of such notice or at any later time specified
therein; and unless otherwise specified therein, the acceptance of
such resignation shall not be necessary to make it effective.

D.  Subordinate Officers and Agents: The Board of
Directors, from time to time, may appoint oEﬁer officers or agents,
each of whom shall hold office for such period, have such
authority, and perform such duties as the Board of Directors from
time to time may determine. The Board of Directors may delegate to
any officer or agent the power to appoint any subordinate officer

Oor agent and to prescribe his respective authority and duties.

E. Vacancies: A vacancy in any office may be filled by
appointment by the Board. The officer appointed to such vacancy

shall serve for the remainder Oof the term of the officer he
replaces.

F. HMultiple Offices: No person shall simultaneously
hold more than one of the offices required by these By-Laws.

President cannot succeed himself after having served one full term
of office.

G. Duties: The duties of the officers are as follows:

(1) President: The President shall be the principal
executive officer of the Corporation and, subject to the control of
the Board of Directors, shall in general supervise and control all
of the business and affairs of the Corporation. He shall, when
present, preside at all meetings of the members and the Board of
Directors; he shall sign, with the Secretary, or any other proper
officer of the Corporation thereunto authorized by the Board of
Directors any deeds of trust, mortgages, bonds, contracts, or other
Instruments which the Board of Directors has authorized to be
executed, except in cases where the signing and execution thereof
shall be expressly delegated by the Board of Directors or by these
By-Laws to some other officer or agent of the Corporation, or shall
be required by law to be otherwise signed or executed; he shall see
that all orders and resolutions of the Board are carried out; he
shall have general supervision and direction of the other officers
and agents of the Corporation and shall see that their duties are
properly performed; he shall submit a report of the operations of
the Corporation for the fiscal year to the Directors whenever

called for by them, and to the members at the annual meeting, and

ROUNTREP & SEAGLE
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poration may require to be
in general, he shall perform all

_ President and
may be prescribe ' The

President

Declaration which may have approved pursuant to the
Declaration of Condominiums, BIRCH CREEK I1 CONDOMINIUMS, and shall
execute and cause to be recorded any such amendment or

on behalf of the Association all as provided by and in
with North Carolina law.

(2) Vice-President: At the request of the President, or
in the absence, or in the event of his death, disability, 1nability
or refusal to act, the Vice-President shall perform the duties of
the President, and when so acting shall have all powers of and be
subject to all the Yestrictions upon the President. The Vice-
President shall also perform such duties as from time to time may
be assigned to him by the President or Board of Directors.

{3) Secretarx:
minutes of

(b)
of these B

custodian of the Corpor
see that the seal of

the execution of which on behalf of the Corporation under its seal
1s duly authorized; (d) keep a register of the post office address
of each member which shall be furnished to the Secretary by such

member; (e) the membership list of the

Treasurer:
accurate accounts o

disburse the

r taking proper

vouchers for such disbursements, and shall render to the President
and Directors, at the meetings of the Board, or whenever they may
require it, an account of all his transactions as Treasurer and of
the financial condition of the Corporation, such records to be open
to 1nspection by members at reasonable times; may, at the election

Board, be ' ' Corporation,

Corporation's cost, a bond in 2 sum and with one or more sureties
satisfactory to the Board, for the faithful performance of the
duties of his office, and the restoration to the Corpora*ion, in
case of his death, resignation or removal from office, of all
books, pPapers, vouchers, money or other property of whatever kind
1n his possession belonging to the Corporation; shall maintain a

ROUNTREEI& SEAGLE
WILMINGTON. NORTH CAROLINA 284021409




BOUR SAGE

1462 (208

e e authorized to delegate all or part of his responsi-
bilities to competent accounting, collection or management
Personnel, pursuant to written definition of the responsibilities
delegated to, and the condition of pe '
personnel, but, in such event, the Treasurer shall retain super-
visory responsibilities; shall co-sign all Promissory notes with
the President; shall prepare the annual budget and statement of
income and expenditures which shall be approved by the Board before

the Board may
other officer
of the entire

of the President anpd Secretary to
execute, on of the Corporation any deeds of trust,
mortgages, bonds, contract and any other instruments of the

Corporation; and those powers set forth in Article v,
Paragraph L.

ARTICLE VIII

FINANCES AND FISCAL MANAGEMENT
————— o L TANALENMENT

A. Fiscal Year: The fiscal year of the Aassociation

shall be the calendar year.

B. Assessments:

1.

SUm Or sums necessa
functlons,

At the annual
ubmitted to the
A8 approved, the budggt

58eéssments against Unit
Owners, which assessmenta shall be due and periodically as

determined by the Board. Common expenses shall include, but not be
limited to, expenses for the operation, care, pPreservation, manage-
ment, maintenance, repaixr or replacement of the common areas and
facilities and Association property, costs of carrying out the
purposes, powers and duties of the Corporation, insurance premiums
and expenses, office expense, utility services, management fees,
costs of maintaining, repair, replacing, operating, managing and
caring for properties owned or available for use by the Association
and all other rights, Privileges, and other pPOsSsessory or use
interests in lands or facilities whether or not contiguous to the
lands of the Condominium which are owned, held or available for use
by the Association, expenses designated as common
expense from time ¢t Y the Board of bDirectors of the

Corporation. Provided, however, the annual asgessment may not be
increased more than fift

ment for the previous year wi
majority of the membership.

ROUNTREEZS. SEAGLE
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2.

of the Corporation t ments and to care for,
maintain, repair and replace the common
Association property. Funds for the
payment of common expenses shall be assessed against the Unit

Owners in the proportions or percentages of sharing common expenses
provided 1in the Declaration. Assessments shall be payable peri-
odically as determined by the Board.

at a meeting duly
ssment.

purpose authorized by the Condominium Documents, shall be levied
such times as is determined by the Board.

_ _ may require that any common expense
associrated with the maintenance, repair or replacement of a limited

common element be assessed against the units to which that limited
common element or area is assigned.

6. When the Board has determined the amount of any
assessment, the President or Treasurer of the Corporation (or the
personnel to whom such authority has been delegated) shall mail or

and upon
request, the President or Treasurer or their designated agent shall
gJive a receipt for each payment made.

7. The Board may enter into a management contract

with third parties to whom the Board may delegate the power to levy
and collect assessments approv !

Condominium Documents.

8. All assessments not paid within thirty (30)
days after the same shall be due shall bear interest at the rate of
elghteen percent (18%) Per annum until paid.

C. Excess of Assessments: 1In any year 1in which there
1S an excess of assessments received over amounts actually used or

payable for the purposes described 1n these By-Laws and in the
Declaration, such excess shall, in the discretion of the Board of

Directors of the Association, either be allocated and used in the
following vyear's general operating budget or, alternatively,
deposited in the capital re I1f the Directors elect

» repair or
1es of the Association

COMMITTEES

A. Committees: The Board may establish by resolution

adopted by a majority of Directors, such committees which it deems

necessary or desirable to carry out the purposes of the
Corporation.

B. Committee Chairman and Members: The Chairman of all

committees shall be appointe Y and serve at the pleasure of the
Board., Each Committee shall contain two or more members of th
Board.

ROUNTREE3& SEAGLE
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Chairman of each committee
t in writing of committee

specifically authorized in
rectors or the Presiden a committee
ommitteq shall have no authority to legally obligate

Corporation or expenditure on behalf of the
Coxporation.

ARTICLE X

In the event that any Condominium Unit or any part of the
building or improvements as presently constructed wMich are
intended to be a part of the Condominium project shall encroach
upon any common common areas or facilities, or property

he Association, then an easement appur-
tenant to such Unit, building or improvement shall exist for the
continuation of such encroachment for so long as such encroachment

shall naturally exist.

The Declarant, its Successors and assigns, and any person,
firm or corporation claiming by, through or under 1t, shall! have a
Perpetual right and easement over, through, across and upon the

roadways on  Exhibit "C" attached to the
Declaration as that Exhibit may be amended or changes as declarant
exercises development rights, for the purpose of ingress and egress
to and from the property described in Exhibit "p*® attached to said
Declaration. Declarant, its successors and assigns, shall also
have an easement in and to all utility easements shown on
Exhibit "C" attached to said Declaration, as that Exhibit may be
amended or changed as declarant exercises development rights,

ARTICLE XI
NOTICES

A. Definiticn: Whenever law, the
Condominium Documents, ! or these
By—-Laws, notice is requi 1 ny officer, Director or
member, it shall not be construed to mean personal notice, but such
notice may be given in writing by mail, by depositing the same in a
post office or letter in a post-paad,
addressed as appears on the books of the Co
otherwise specifically stated herein.

B. Service of Notice - Waiver: Hhenever_any notice 1is
required to be given by statutory law, the Condominium Documents,
the Articles of Incorporation, or these By-Laws, a waiver thereof,

C. . Address:
shall be that of the
Corporation.

ARTICLE XII

SUSPENSION OF RIGHTS
———e ML AGhHlS

during any
_ _ Payment of
any dues, asSSessments, penalties or 1mposed by the

Corporation. Such rights may also be Suspended, after notice ang

ROUNTRPE & SEAGLE

WILMINGTON. NORTH CAROLINA 28402-1409




N, “AGE
1462 C211

hearing, for a period not to exceed sixty (60) days for a violation

of the Association's Rules and Regulations, these By-Laws or the
Condominium Documents.

ARTICLE XIII

BOOKS AND RECORDS

=20 AND RECORDS
| The books, records, papers, correspondence, ballots and
proxies of the Corporation shall, at any reasonable time, be

subject to inspection and copying by any member, or his agent or
attorney, for any purpose.

ARTICLE X1V

RULES OF ORDER
All meetings of the members shall be governed procedur-

ally by Roberts Rules of Order, Revised, unless suspended by
two-thirds vote of the members present and entitled to vote.

ARTICLE XVI

ASSETS OF THE ASSOCIATION
—_— T 9L A UN

The Association shall hold, own, maintain, manage,
control, repair, preserve, replace, care for and operate any and
all real property, together with appurtenances, fixtures and
improvements thereto, all personal property, all fixtures, all
rights and privileges, including all parts of the water, sewer and
drainage systems, and other possessory or use interest in land,
facilities, and roads and streets which may be conveyed to, or made
available for use by the Association, the Declarant of the
Condominium facility known as BIRCH CREEK 11 CONDOMINIUMS, or by
any other person, firm, corporation or entity, or belonging to, or
made available for, the Assoclation, for the use, enjoyment,
health, safety and welfare of the Owners of sald Condominium units
and the residents within said Condominium facility.

All  such real property together with appurtenances,
fixtures and Aamprovements thereto, personal property, fixtures,
rights and privileges, including riparian rights, and other posses-
SOry or use interests in land or facilities owned by, belonging to,
or made available for, the Association shall be treated, except as
otherwise specifically in these By-Laws provided, as common areas
and facilities of BIRCH CREEK IT CONDOMINIUMS project for purposes
of managing, controlling, repairing, replacing, preserving, '
for, operating and otherwise dealing with for the use, health,
safety, and welfare of the Owners of those Condominium Units angd
the residents within the Condominium facility as herein provided.

The costs and expenses of holding, owning, maintaining,
managing, controlling, repairing, replacing, preserving, caring for
and operating all common areas of the BIRCH CREEK 11 CONDOMINIUMS
shall be "common expenses®™ and included in the budget for each
fiscal year for the Association and all provisions of these By-Laws
shall apply thereto. '

ROUNTREEP& SEAGLE
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ARTICLE XVII

QUALIFICATION FOR TAX EXEMPTION
“--_-———““-‘h

1f any, or earnings of this
t of any officer, member or
Or any other private individual ejither
1stence or in the ev
In the event of the di '
cause or reason,
creditors, debts and
dissolution,

ARTICLE XVIII

CONTRACTS, LOANS, CHECKS, DRAFTS AND DEPOSITS

A. Contracts: 1 may authorize any
officer or officers, agents, to enter into any contract or
€xecute and deliver any instrument in the name of or on behalf of
the Corporation, and such auy ) I
specific instances.

1ts name unless authori
Directors. ]
mmstances.

C. Checks and Drafts: Ali checks, drafts or other
orders for the payment of money, issued in the name of the
Corporation, shall be signed by such officer or officers, agent or
agents of the Corporation and in such manner as shall from time to
time be determined by resolution of the Board of Directors.

D. pos] All funds of the Corporation not other-
posited from time to time to the credit of
depositories as the Board of Directors may

ARTICLE XIX
DEFAULT

A. Enforcement of Lien for Assessments: In the event
an Owner does not pay any sums, charges, or assessments reguired to
be paid to the Corporation within thirty (30) days of the due date,
the Corporation, acting on its own behalf or through i1ts Board, may
enforce 1i1ts 1lien for assessments, )
recover the sums, charges or assessments to which it is
1n accordance with the Declaration, the statutes or both.

B. Governmental Liens and Assessments-: In the event
that an Owner fails to Pay any tax or assessment lawfully assessed
by any governmental subdivision within which the Property 1is
situated, by the date such tax or assessment is due, the Board may

bay the same from the funds of the Corporation and specifically
d55ess such Owner for the amount paid.

Foreclosure: poration becomes the owner
0of a Unit by reason of foreclosure, 1t shall offer said Unit for
sale and at such time as a sale 1s consummated, it sghall deduct
trom the proceeds of said sale all sums of money due it for assess-
ments and charges, all costs incurred in the bringing of the
foreclosure suit, including reasonabie attorney's fees, funds
necessary to discharge any liens or mortgages of record, and any

ROUNTREESS, SEAGLE
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and all expenses incurred in the resale of the Unit, which shall
include but not be limited to advertising expenses, real estate
brokerage fees and Expenses necessary for the xepairing and refurn-
ishing of the Unit in gquestion. All monies remaining after deduct-
ing the foregoing items of expenses, costs and other deductions
shall be returned to the former Owner of the Unit.

Corporation,

Directors, may bring appropriate action to enjoin such violation or
may enforce the provisions of the Condominium Documents, or may sue
for damages, or take such other courses of action, or other legal
remedy as it or they may deem appropriate.

E. Legal Costs: In the event any legal action is
brought against an Owner and results i Judgment for the
Corporation, the Owner shall Pay the Corporation's reasonable
attorney's fees, costs of collection, and court costs.

F. Intent: Each Owner, for himself, his heirs, succesg-
sors and assigns, agrees to the foregoing provisions relating to
detault and other violations regardless of the harshness of the
remedy available to the Corporation and re
ability of the other

business-like basis, to collect those monies due and owing 1t from
the Owners of Units, and to preserve each Unit Owner's right to
enjoy his unit, free from unreasonable restraint and nuisance.

ARTICLE XX
RULES AND REGULATIONS
—— e Ul 1UND

In addition to the other provisions of these By-Laws, any
Rules and Regqulations adopted by the Board, together with any
subsequent changes, shall govern, to the extent not inconsistent
with these By-Laws and the Declaration, the use of the Units and
the common areas and facilities and the conduct of all owners,
residents and guests. Such Rules and Regulations shall be subject
to such chanyes, additions, or amendments as may be deemed appro-
priate by the Board. Any and all such Rules and Regulations,
including any changes, amendments, modifications or additions
thereto, shall promptly be distributed in writing to the owners of

all Units in the Condominium and shall become enforceable only upon
such distribution.

ARTICLE XXI

JOINT OWNERSHIP

Membership may be h
. in the event ownership

aleas appurtenant to the unit, in the management of the affairs of
the Corporation, and the vote may not be divided between plural
Owners. The manner of determining who shall cast such vote shall
be as set forth in Article 1XI, Section I.

ARTICLE XXII

INDEMNIFICATION

The Corporation may indemnify any person made a party to
an action, by or in the right of the Corporation to procure a
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favor by reason of his being or having been a
cer of the Corporation,

eéxpenses 1including attorneys* Y necessarily
incurred by him in c 1 1 ttlement of
such action, ' 1 ' an
relation to s is
) in
the Corporation or any acts or
in the duties or authorities, as

or Director.

ARTICLE XXIIIX
AMENDMENTS

writing signed by them.

By-Laws being proposed by

proposed Amendment or

President of the Associ r of the Association

shall thereupon call a Special

ciation for a date not sooner
n sixty (60) days from receipt
r Amendments.

notice of

and reciting

detailed form,

days nor more than tharty

Specral Meeting. If malled,

properly given when deposited

to the member at his Post o

records of the Assoclation, the postage thereon prepaid.
member may, by written waiver of notice signed by such member,
waive such notice, and such waiver, when filed in the records of
the Association, whether before or after the holding of the meet-

ing, shall be deemed equivalent to the giving of notice to such
member.,

Notwithstanding the foregoing, these By-Laws may be
' ' at any annual meetin

At any such meeting LS proposed,
Amendment or Amendments Proposed must be approved by an affirmative
vote, in person or by Proxy, of a majority of the members having
voting rights in order for such Amendment or Aamendments to become
adopted. Any such Amendment or Amendments SC passed shall not

' Amended Declaration duly
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Declarant, in his gole discre
ation of Declarant control as
beclaration, amend th
anendment to the
additional property, other
the time of execution of

Owner, shall not
Administrator of
ban Development,
and/or their
1 repre-

ARTICLE XXIV
CONSTRUCTION

‘¢ set forth to comply with the require-
ments of the North Carolina Condominium Act, Chapter 47C of the
General Statutes of North Carolina.

Should any of the covenants or provisions herein
contained or imposed be void or be in conflict with the require-~
ments of the North Carolina Condominium Act, Chapter 47C of the
General Statutes of the State of North Carolina, or be or become
unenforceable at law or in equity, the remaining provisions of this

instrument shall, nevertheless, be and remain in full force and
effect.

rued to mean the masculine,

feminine or neuter, singular or plural, wherever the context so
requires.

—————

The foregoing were adopted as the By-Laws of BIRCH CREEK
I1 HOMEOWNERS' ASSOCIATION, INC. by i1ts First Board of Directors.

Certified be correct, this the day of
» 1989,
—

Secretary, First Meeting of

Board of Directors of the

BIRCH CREEK I HOMEOWNERS '
ASSOCIATION, INC.
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